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Editor’s Note

The decisions in this volume basically represent the second generation cases relating to
gender justicein Nepal . | call them second generation becausein thefirst generation (1990-
2005) the struggle was for securing women’sright to parental property, their rights against
discrimination, their reproductive rights etc culminating in the parliamentary enactment
2005/6 which repealed many provisions of the National Code and other laws, found to be
discriminatory on the basis of sex. Now, this volume contains many splinter cases which
have beenfiled challenging the very the amendment brought about to rectify discrimination.
Besides, It brings cases in areas not covered by the first generation PIL petitions. The
cause is again taken up by the same group of people who spearheaded the first generation
cases- Sapana Pradhan Malla, Meera Dhungana, and Prakash Mani Sharma representing
two leading civil society organizations, the FWLD and the Pro-Public. But othershave also
joined the struggl e thistime around.

In the first case Sapana Pradhan Malla and Others' challenged the amended provision
of the National Code (Muluki Ain), Number 9 and 9(a) of the Chapter on Marriage, which
still allowed the husband to have second marriage, if the wife suffered from any incurable
contagious sexual disease, or was incurably mad. Itisvery selfish on the part of husband
to desert the wife when she is in trouble. Thankfully the Supreme Court rejected this.
According to the Court, such grave conditions of mental and physical disease required to
be confronted by the husband and not run away from his responsihility. Creation of the
possihility of another marriage and the validation of another marriage would create domestic
violence which had to be stopped. No civilized society would envisage the provision of laws
where aspousewould terminate her marital relationship dueto her health and beingincurably
sick. Here, the Court however did not declare the provision ultra vires but took apragmatic
approach and issued adirective order to the Prime Minister and to the Council of Ministers
asking them to see that the provisions prescribed under Section 9 and 9 (a) on the Chapter
of Marriage are consistent with the Interim Constitution, 2063 and with the provisions
prescribed in the Convention Against Elimination of All Forms of Discrimination against
Women (CEDAW) and to amend the law and to make arrangement for appropriate laws.

1 Sapana Pradhan and Others v Prime Minister and Council of Ministers and Others (Writ no 064-WS-0011)



In the second case in the volume, Meera Dhungana and Others? challenged Clause (1)
of Section 1 of the chapter On Husband and Wife in the National Code (Naya Muluki
Ain, 2020) which allowed the husband to seek dissolution of conjuga relation “if it is
certified by a Medical Board recognized by His Mgjesty’s Government that no child was
born within ten years of the marriage duetoinfertility of thewife” The petitionersclaimed
that it was discriminatory against women because the law does not even presume that a
child may not be born even due to a male person. Here, the respondents had maintained
that since the law also alowed the wife seek dissolution if the husband was impotent, the
provision was not discriminatory. The Court distinguished thelexical meaning of infertility
and impotency and took the view that separate treatment was meted to husband and wife
on the same issue. The Court found the impugned provision of Section 1(1) of the Chapter
“on Husband and Wife" discriminatory against women and inconsi stent with the principle
of equality enshrined in Art 11 of the 1990 Constitution and international human rights
instruments and declared it ultra vires. The Court also issued a directive order to the
respondents including the Office of the Prime Minister and the Council of Ministers to
make appropriate provisions which are equally applicable to husbands and wives on the
basis of equality and also not inconsistent with the Constitution of the Kingdom of Nepal,
1990 and the provisions of theinternational Covenants.

The third and the fourth case relate to Social Event Reforms Act where receiving and
taking of dowry is prohibited. In Meera Dhungana® the petitioner claimed that Section 4
of the said A ct discriminated those who give and demand dowry when it cameto imposition
of punishment the Court observed that unless two parties agreed to take and give dowry
the commission of the said offence would not be possible. No reasonabl e criteria existed
to discriminate the bride and the groom side simply on the ground that one side paid and the
other side asked for. The Court found the said legal provision to be inconsistent with the
rights to equality as enshrined in Article 11 of the Constitution of the Kingdom of Nepal,
1990. It issued an order in the name of the Office of the Prime Minister and Council of
Ministers of the Government of Nepa directing it to makethe appropriatelegal arrangement
based on the principle of equality.

Similarly, in a petition Rama Panta Kharel and Others, challenged Section 5 (2) of the
said Act which allowed the payment of certain ornaments to the groom side. Section 11
which prohibited pompousdisplay of dowry tacitly allowed the payment of the samewhereas,
the petitioner claimed, the need of the hour was to totally eradicate dowry. They aso
maintained that these provisions were inconsistent with Art 11 of the Constitution and
human rights instruments including the provisions of CEDAW. The Court disagreed with
the claim of the petitionersthat the impugned sections were inconsi stent with Art 11 of the

2 Meera Dhungana and Others Vs Office of the Prime Ministers and Others, (Special Writ No. 64 of the Year 2061)
3 Meera Dhungana V's Office of Prime Minister and Council of Ministers and Others (Writ No. 131 of the year 2063 BS)
4 Rama Panta Kharel and Others v Office of Prime Minister and Council of Ministers and Others (Writ no: 063-WS-0019 of the Year 2060)



1990 and Art 12 of the Interim Constitution. It neverthelessissued an order to incorporate
the Socia Practice Reform Act in the school and college curricula, in order to sensitize and
raise awareness among school going childrenin particular the college going studentson the
intention, objective and provision of the Act along with its economic aspect. It asked the
Nepal government to determine the level of students to be targeted in the Act. The Court
also directed the government to uphold or cause to uphold the law in letter and spirit and
establish mechanism deemed necessary for effective monitoring of the implementation of
the provision of the Act. Further, the Court also issued a directive order in the name of the
PrimeMinister and Council of Ministerstoincludethe provision prescribed under the Social
Practice (Reform) Act, 2033, under the provision of code of conduct of the government
employeesto ensureits strict compliance. The Court directed that where any civil servant
performed any thing contrary to the Act, such act should be deemed to be contrary to his
conduct warranting departmental actions against such employee. It also required that each
employee submitted his’her accounts pursuant to Section 15 of the Act where such employee
performed any socia events.

In Sapana Pradhan Malla and Others®, the petitioners challenged Section 4 (3) of the
Marriage Registration Act, 2028 (1971 A.D) which prescribed different age for men and
women (i.e. 22 and 18 years respectively) for solemnizing the marriage which was against
the provision of the Constitution and international human rightsinstrumentsthat guaranteed
theright to equality and proscribed discrimination on the basis of sex. The petitioner cited a
report prepared by the UNICEF® which showed the danger of early marriage. She further
claimed that the provision in the Marriage Registration Act aso did not correspond to the
provision of the National Code that prescribed a common age for both men and women.”
Accepting the contention that there seemed to be no consistency between the provisions
enshrined in section 2 of the chapter On Marriage in the National Code and Section 4(3) of
the Marriage Registration Act, 2028 the Supreme Court called upon the government to
effect amendment to the relevant laws in order to bring about consistency and uniformity
between them. The Court did not declare the provision of the Marriage Registration Act
ultravires but issued a directive order to the government to introduce amendments to the
relevant laws with a view to acquiring consistency and uniformity between them.

The next two petitions relate to marital rape and the death of fetus. Among them Jit
Kumari Pangeni (Neupane) and Others® is a case where the petitioner’s husband had
indulged in forceful sexual relationship wherein he had asked the petitioner to perform
fellatio, and when the petitioner disagreed, the husband resorted to battery and perpetrated

5 Sgpana Pradhan Malla and Others v Office of Prime Minister and Others Special Writ No. 98 of the Year 2062

5 The UNICEF report termed as Innocenti Digest No. 7, March 2001 on Early Marriage of Child Spouses. This report showed that whereas the maternal death
rate among the pregnant young girls aged between 15 to 19 years was 20 times higher than the maternal death rate among the pregnant women belonging to
the age groups of 20 to 24 years, the maternal death rate of pregnant young girls aged below 15 years was 500 times higher.

7 Number 2 of the Chapter on Marriage of the National Code provided required the candidate to be above 18 years with the consent of parent and 20 years where
the consent of the parent is wanting.

8 Jit Kumari Pangeni (Neupane) and Others v Prime Ministers and Council of Ministers and Others Writ No. 064-0035 of the Year 2063



sexual violence against her. The petitioner claimed that prevailing lawswereinsufficient to
deal with such inhuman act and that the amended provision of clause 6 of No 3 on the
Chapter on Rape, brought up by the Act Relating to Amendment of Some Nepal Act, 2063,
which subjected the rapist husband only to imprisonment for a period of threeto six months
(vis-avis other rapists) was discriminatory. In this case the Court observed that where a
spouse is considered as means of recreation and exploitation, and contrary to her desire
health and needs, is raped by the closest person, then such a person committing such an
offensive act, cannot be entitled to rebate in punishment merely because of hisrelationship
with hisspouse, and thereisnojurisprudential basiswith regardsto such rebatein punishment.
The Court further observed that there was no rationality in differentiating between marital
and non-marital rape. ... the rebate on punishment to be provided pursuant to the status of
the actor, would deem to be inconsistent with the right to equality as envisaged by the
Congtitution.® The Court, referring to the principle of equality, issued adirective order inthe
name of the Ministry of Law, Justice and Parliamentary Affairsasking it to make provisions
S0 as to create hermony between the discriminatory sentencing policies between marital
and non-marital rape and ensure that the principle sentence is not less than the additional
sentence.®

In Achyut Prasad Kharel™* the Supreme Court dealt with the provision of No 28(B) of the
National Code. The petitioner claimed that the said provision that provided for the abortion
of fetus of maximum twelve weeks maturity with the consent of women did not require
the couple to decide the matter by evolving consensus. The petitioner maintained to the
effect that the provision discriminated husband against the wife, and hence needed to be
declared ultra vires. Rejecting the claim of the petitioner the Supreme Court observed that
although on the face of it the provisions contained in No. 28B of the Chapter on Lifeinthe
National Code (Muluki Ain) that provided the rights to women seemed to be depriving
man of theright to equality, but in practiceit was based on spousal consent. The Court held
that by taking any exceptional situation asmentioned above, the provision cannot be said to
be inconsistent with Article 16(1)(e) of the CEDAW.

The next two petitionstried to address evil social practicesthat subjugated women and girl
child. In Somprasad Paneru and Other s'?, the petitioners drew the attention of the Supreme
Court tothe practice of “Kamlari” which subjected young, school-going-aged-girls, of Far-
west and Mid-west Nepal to work as bonded labor. The petitioners claimed that the practice
was against the provisions of Bonded Labor (Prohibition) Act, 2058 (2002 AD), Child
Labor (Prohibition and Regulation) Act, 2056 (2000 AD) and human rights instruments

9 The court in the background aso referred to Meera Dhungana v Ministry of Law, Justice and Parliamentary Affairs, re: Writ Petition No. 55 of the Year 2058
which called upon the government to enact law on marital rape. It also referred Sapana Pradhan Malla vs. Ministry of Law, Justice and Parliamentary Affairs,
et.al. Writ No. 56 of the Year 2058, Date of order 2059/1/19)

10 In this case Justice Balaram KC wrote the dissenting judgment.

1 Achyut Prasad Kharel v Office of Prime Minister and Council of Ministers and Others. Writ No. 3352 of the year 2061 BS (2004 AD)

12 Somprasad Paneru and Others V Office of Prime Minister and Council of Ministers and Others, Writ No. 3215 of the year 2061 BS.



including severd provisionsof the Convention onthe Right of the Child, 1989. Whileagreeing
with the petitioners that such a practice needed to be stopped, the majority in this case
issued adirective order inthe name of the respondentsviz. the Council of Ministersand the
Ministry of Education to incorporate in the curricula of the child, the contents of human
rightsrelated international Conventions such as the Convention on the Right of the Child,
1989, International Covenant on Civil and Political Rights, 1966 and International Covenant
on Economic, Social and Cultural Rights, 1966, to which Nepal isaparty, and which covered
all aspectsof humanrights. Justice Balaram K C, through his dissenting opinion, called upon
the government to bring out a comprehensive legidation banning the practice of keeping
domestic servantsand other forms of exploitation of children, advance an economic package
to empower and ensure the social security of women and children affected by the practice
of Kamlari.

In Tek Tamrakar and Others® the petitioners brought up the plight of the people belonging
to Badi community to the notice of the Supreme Court. People of this community, mostly
inhabiting in Banke, Bardia and Dang districts of Mid-West Nepal, were eking out a
precarious living. Women of this community were also compelled to be engaged in sex
trade for survival. Because of this trade many children were born whose fathers could not
be traced. As aresult, many people were denied citizenship. Theissue, inter alia hovered
around the legality of the Birth, Death and Other Personal Event (Registration) Act, 2033
and Section 3 (1) under the Children Act, 2048, which according to petitionerswasincons stent
with Art 11 of the Constitution of 1990. As the problems rai sed were many which required
deeper study, the Supreme Court constituted a committee to study the matter and report to
it within two months. And then, when the matter finally came before the bench for hearing,
the Court declared that “the Badi people are vested with the right to live an honorable life
pursuant to the Constitution of the Kingdom of Nepal, 1990, prevailing laws and pursuant to
the international treaties relating to human rights to which Nepal is a Party.” It further
observed that “for the purpose of establishing ajust society based on fraternity, bond and
social solidarity, the economic, socia and political problemsfaced by thewomen and children
of the Badi community should be resolved so that women and children of the Badi
community and every one can live a respectable life’. The Court held Section 4(1) of the
Birth, Death and Any Persona Events (Registration) Act, 2033 which required that the
noticeof birth to begiven*fromamong male”’ asinconsistent with Art 11 of the Constitution.
It applied the doctrine of severability and declared this expression as “defunct”. It did not
however agree with the petitioners that Section 3(1) of the Children Act was ultra-vires
the Constitution. More importantly, the Court reviewed the report of the Committee which
reveal ed that the people of Badi community faced problems such as poverty, illiteracy and
health related problems. According to the Committee the registration of birth and acquisition

 Tek Tamrakar and Others V HMG Cabinet Secretariat and Others Writ No. 121 of the Year 2060



of citizenship, untouchahility, racial discrimination and unemployment were seriousissues
and the people of thiscommunity had been the victim of political and the armed conflict ..
The report also advanced a number of measures for the upliftment of Badi community.
Since the government agreed to the suggestions advanced in the report, the Court issued
the directive to the government to implement the same.

In Pun Devi Maharjan,* the petitioners brought up theissue of the Kumarisof Kathmandu
valley to the notice of the Supreme Court. Kumaris, young girls between the age of 4 to 12
bel onging to the Shakyacommunity, are chosen through areligious process and worshipped
asliving Goddesses by the people of Hindu and Buddhist faith in the Kathmandu valley and
surrounding areas since the medieval period of Nepali history. But many aspectsregarding
the upbringing of Kumaris such as their education, health care and fooding got affected
and neglected due to wrong belief of the people. The petitioner chiefly raised the issue of
the protection of the human rights of the girls who became Kumaris and those girls and
women who have acted as Kumaris in the past both needed guarantee of social security.
The Court in this case employed a very versatile method for the collection of data. It
constituted a Committee to study the matter and also allowed many people including the
petitioner to file arejoinder. When the matter came beforethe bench for hearing, it reviewed
the contention that the practice contravened the rights guaranteed to the Kumaris by the
Condtitution and i nternationa human rightsinstruments. The Court acknowledged the practice
of Kumari asalong cherished religious custom of Nepal. It regjected the claim that Kumaris
were exploited. It observed that “ because the Kumaris do not have to involve in work by
investing their physical labour, it isnot proper to say that the custom of Kumari isacustom
prevailing in contravention of the children’sright granted by Art. 22, theright against torture
enshrined in Art. 26 and the right against exploitation embodied in Art. 29 of the Interim
Congtitution of Nepal, 2063 B.S. The custom of Kumari appearsto exist asan integral part
of thereligious, social and cultural rights of the Nepali people belonging to the Hindu and
Bhuddhist religious faith.” Taking note of the divergent practices as to the education of
Kumaris the Court observed that the fathers and guardians of Kumaris “do not seem to
face any obstacle in sending them to school to get education provided that the former so
desire” The Court further observed that “no law seems to have imposed any restriction on
Kumaris preventing the enjoyment of all the fundamental and legal rights including the
freedom of movement and visit to their families and the freedom of residence granted by
the Convention on the Rights of the child and the Interim Constitution of Nepal, 2063 B.S.
Therefore, it is clear that Kumaris can go to school to study and acquire education.” The
Court held that “ so long as the custom of Kumari does not infringe the rights of children
granted by the Constitution and the international conventions, it should be treated as an
integral part of thereligiousand cultural rightsof itsfollowers.” The Court also called upon
the State to give thought to granting facilitieslike social security or pension benefitsto the
ex-Kumariswho had been deprived of their fundamental rightsaswell astheir human right
to education in their childhood. It issued a directive to the government to constitute a

14 Pun Devi Maharjan v GoN, Office of Prime Minister and Council of Ministers and Others, Writ No. 3581 of the year 2062 B.S.



committeewithintheframework it stipulated, and al so issued amandamusto the government
to implement the report of the committee once submitted to the government. In other
words, it issued a mandamus to implement a report which was yet to be prepared, an
interesting strategic detour.

In Prakash Mani Sharma and Others®, the petitioners raised the problem created due to
uterusprolapse, avery vital reproductive health rel ated i ssue aff ecting thousands of women
in Nepal. Citing areport the petitioners claimed that approximately six hundred thousand
women were victims of this problem and from among these women; approximately two
hundred thousand women needed immediate treatment.'® The problem had aggravated
due to the lack of nutritious food at the time of pregnancy, lack of care and health services
for lactating mothers, social and family discrimination against women, lack of awarenessto
reproductive health, lack of access to health camps or concerned units, lack of proper
equipments and medical practitioners, unsafe abortion, poverty, and social customs against
women. The petitioners claimed that reproductive health, being part and partial of theright
to health, was protected by Art 12 of ICESCR Art 10 and 12 of CEDAW. In the instant
case the Court observed that the right to live a dignified life is also a basic right to life.
Where the State did not provide the basic facilities for the protection of health of ahuman
being, then proper protection of the right to life could not be achieved. Therefore, it was
necessary to link life with the right to health. Further explaining the linkage between the
right to life and other rightsthe Court observed that “ athough, right to reproductive health
has been termed as a health related matter, this has to be linked with the right to life, the
right to freedom, the right to equality, the right against torture, the right to privacy and the
right to socia justice and the right of woman. Non-recognition of the right to reproductive
capacity would not only |ead to expl oitation of the right of women but also create numerous
encumbrances againgt the right of women.”

Further expanding the linkage the Court observed, “Where women are compelled to give
birth to children, that would be a matter of torture and this being a personal event and if
right to information on these matters are not protected, it would be an intervention against
her right to privacy. Where proper management as deemed necessary regarding information,
facilities and treatment on reproductive health is ignored and where investment is only
made towards the health of the male or in other areas of health, which would create
negative impact on the reproductive health then that would be deemed to be a case of
inequality. Likewise, where women are prevented to exercise their legal rights voluntarily,
and subjected to externa pressure resulting in adverse conditions to their heath, such
instances can be deemed to be aviolation to their right to freedom.” The Court then observed
that theright to reproductive health, recognized asafundamental right, needed to be protected
whereby the problem of uterus prolapse, as stated by the petitioners, would be effectively
addressed and in order to protect and implement these rights, it was necessary to formulate

15 Prakash Mani Sharma and Others v GON, Office of Prime Minister and Council of Ministers and Others, Writ No. 064W00230

16 The petition citesa study conducted by In 2005, Safe Motherhood Network Federation, Nepal in 2005 in ten districts namely Dhankuta, Siraha, Bara, Nuwakot,
Kapilvastu, Baglung, Banke, Surkhet, Kanchanpur and Baitadi. The study report underlines that 4,518 women had come to the health camps and from among
these women, 415 suffered from the problem uterus prolapse.



laws as deemed necessary. Recognizing reproductive health as aright, the Court issued a
directive order in the name of the Prime Minister and the Office of the Council of Ministers
to hold consultation deemed necessary with health related experts and representatives of
the society and to draft a Bill and submit it before the Legislature-Parliament as soon as
possible. The Court also issued an order of mandamus in the name of the Ministry of
Women, Children and Social Welfare and Ministry of Population and Health to prepare
specia work plansand to provide free consultation, treatment, health servicesand facilities
to the aggrieved women and to set up various health centersand to initiate effective programs
with the aim of raising public awareness on problems relating to reproductive health of
women and the problem of uterus prolapse.

In the next two petitions Meera Dhungana’ raised the issue of sexual discrimination. The
first petition related to Royal NepaleseArmy (Pension, Gratuity and other Facilities) Rules,
2063 BS. Section 10 of the Rules discriminated married daughters against unmarried
daughters and sons with regard to the family pension and educational benefits that would
accrue to her as dependant. It also provided that such benefit would accrue to dependant
till he attained the prescribed age or joined government service. However, the proviso to
the same section stated, “Provided that, in case of a daughter she shall not be entitled to
receive such pension or allowance after her marriage if she gets married prior to attaining
the age as prescribed by the said rules.” This, according to the Supreme Court was
discriminatory and hence inconsistent to Art 11 of the Constitution. In the other petition,
Meera Dhungana®® challenged Section 10(2) of the Bonus Act, on the ground that it
discriminated women baoth on the ground of sex and marriage. While this petition was
pending, the law was amended, but the discrimination persisted. So the petitioner filed a
supplementary petition where she challenged theamended provision. Inthiscasethe Supreme
Court observed that a daughter’s relation with the joint family were severed upon her
marriage. Pursuant to the present provision, the status of membership of the daughter with
the joint family got severed upon her marriage and had no rights and obligations. Legal
relation was limited by the law relating to succession. According to the Court, thiswasthe
nature of our family law till today. The Court observed that law could not be oblivious of
social practices and values. It, therefore, held that the disputed legal provision was not
inconsistent with Article 13 of the Interim Constitution, 2063 or international human rights
instrument and hence could not be deemed to be ultra-vires and void as sought by the
petitioner.

17 Meera Dhungana v Office of Prime Minister and Council of Ministers and Others Writ No. 01 063-00001 of the year 2063 BS (2006 AD); Meera Dhungana
v Prime Minister and Office of Council of Ministers and Others Writ No. 112 of the Year 2062.
18 Meera Dhunganav Prime Minister and Office of Council of Ministers and Others Writ No. 112 of the Year 2062



Punyabati Pathak® pertained to a case where women pursuant to the decision of the
Cabinet were asked to produce a certificate from their guardiansin which he approved the
foreign tour and took full responsibility in case anything happened to her when she went
abroad. The petitioners claimed that the additional requirement which was not therein the
Passport Act and Regulation discriminated women. The Supreme Court observed that the
Executive was not vested with the right to render executive decisions that may encumber
the enjoyment of the fundamental rights and freedoms or create discriminations between
males and females. It, therefore, held the decision dated 2052/9/10 to be contrary to the
right to equality.

The last case in this volume is Sapana Pradhan Malla®, which pertained to the right to
privacy of children, women victim of rape, HIV/AIDS infected people. The Court, in this
caseissued adirective order to the respondent Prime Minister and the Office of the Council
of Ministers as well as the Ministry of Law, Justice and Parliamentary Management to
make a law comprising provisions which describe the rights and duties of the concerned
parties and maintain the level of privacy as prescribed (by the law) in some special type of
lawsuitsin which victimwomen or children or HIV/AIDS infected personsareinvolved as
aparty. The Court ordered that privacy had to be maintained right fromthetime of registration
of the case in the police office or its direct registration in alaw court or in other bodiestill
disposal of the case or evenin asituation following the disposal of that case. The Court also
issued guidelinesfor theinterim period till thelaw isenacted which required to befollowed
inall proceedings.

The decisions included in this volume are translated by Dr Haribansh Tripathi, Mr Shree
Prasad Pandit and Mr. Sgjjan Bar Singh Thapa and reviewed and edited by Dr Ananda
Mohan Bhattarai. Ms. Chiara Letizia of Oxford University also volunteered to review the
decision on Kumari case and Ms. Alpana Bhandari, at Judges Society read the proof. The
editor acknowledges and thanks them for making contribution in further refining the
trandlation. These decisions closely follow the original textin Nepali, but deviate in places
for the sake of clarity, consistency and cohesion in the text. They, therefore, should not be
considered as official trandations nor are they meant to be so. The Editor would consider
their initiative of someworth, if the present volume, like several earlier publications of the
NJA received warm response and wide readership.

Editor

¥ Punyabati Pathak and OthersV Ministry of Foreign Affairs and Others . Writ No. 3355 of the Year 2060
20 Sapana Pradhan Malla v Office of Prime Minister and Council of Minister and Others,
Writ No. 3561 of the year 2063 B. S (2006)






Content

SN. Name of Parties Writno  Case Relating to P.N.
1 Sapana Pradhan and Others v Writ No. 064- Section 9 and 9 (a) on 1-9
Prime Minister and Council of WS-0011 the Chapter of Marriage

Ministers and Others

2. Meera Dhungana and Others v (Specia Writ  Clause (1) of Section1  10-19
Office of the Prime Ministersand  No. 64 of the of the chapter On
Others Year 2061  Husband and Wife

3. Meera Dhungana v Office of PrimeWrit No. 131 of (section 4.1‘of Social 20-25
Minister and Council of Ministers  the year 2063 Events Reforms Act )

and Others BS
4. Rama Panta Rama Panta Kharel ~ Writno: 063- Section 5 of the Social  26-35
and Others v Office of Prime WS-00190f Practice (Reform) Act,
Minister and Council of Ministers  the Year 2060 2033)
and Others

5. Sapana Pradhan Malla and Others ~ Special Writ ~ Section 4 (3) of the 36-45
v Office of Prime Minister and No. 98 of the Marriage Registration

Others Year 2062  Act, 2028 (1971 A.D)

6. Jit Kumari Pangeni (Neupane) and Writ No. 064- Marital Rape 46-65
Others v Prime Ministers and 0035 of the
Council of Ministers and Others Year 2063
(Marital Rape)

7. Achyut Prasad Kharel v Office of Writ No. 3352 (No 28B) of Chapter on 66-75
Prime Minister and Council of of theyear Life of the Nationa
Ministers and Others. 2061BS  Code

8. Somprasad Paneru and Othersv ~ (Writ No. 3215 Right of childrenkept as 76-94
Office of the Prime Minister and of theyear Kamlari(bonded |abour)
Council of Ministers and Others 2061 BS

9 Tek Tamrakar and Others V HMG Writ No. 121 of Right of Women 95-108
Cabinet Secretariat and Others)  the Year 2060 belonging to Badi
Community,



10.

14

Pun Devi Maharjan v GoN,
Office of Prime Minister and
Council of Ministers and Others

Meera Dhungana v Office of
Prime Minister and Council of
Ministers and Others

Prakash Mani Sharma and
Others v GON, Office of Prime
Minister and Council of Ministers
and Others

Punyabati Pathak and Others v
Ministry of Foreign Affairsand
Others

Meera Dhunganav Prime
Minister and Office of Council of
Ministers and Others

Sapana Pradhan Malla v Office
of Prime Minister and Council of
Minister and Others

Writ No. 3581 of
the year 2062
B.S.

Writ No. 01—
063-00001 of the
year 2063 BS
(2006 AD)

Writ No.
064W00230

Writ No. 3355 of
the Year 2060

Writ No. 112 of
the Year 2062

Writ No. 3561 of
the year 2063 B.
S (2006

Educational and other 109-133
rights of the Kumaris

(Section 8,9,10 of Royal 134-143
Nepalese Army
(Pension, Gratuity and
Other Facilities Rules
2063

Reproductive Health  144-160
and Uterus Prolapse

Freedom of Movement 16!-173
of Women and Pre-

approval letter from
Guardians for visa

(S10(2) of theBonus 174-184
Act 2030)

Right to Privacy 185-216



Supreme Court, Special Bench
Hon’ble Justice Anup Raj Sharma
Hon’ble Justice Ram Prasad Shrestha
Hon’ble Justice Gauri Dhakal

Order
Writ No. 064-WS-0011

Subject: Certiorari/Mandamus

Advocate Sapana Pradhan Malla, self and on behalf of Forum for Women,

Law and Development located at Kathmandu District, Kathmandu

Metropolis Ward No. 11, Thapathali... -~

Advocate Mira Dhungana self and on behalf of Forum for Women, Law and  Petitioners
Development, located at Kathmandu District, Kathmandu Metropolis

Ward No. 11, Thapathali ...........cccoiiiiiiiis e L
Vs.
Prime Minister and Council of Ministers, Singhadurbar ................ ...l 1
Ministry of Law, Justice and Parliamentary Affairs, Singhadurbar ............... 1 Respondents
Ministry of Women, Child and Social Welfare, Singhadurbar ...................1

Interim Legislative Parliament, Singhadurbar ...................cc.cciiennl 1

Anup Raj Sharma J: The merit and decision of the case submitted before this court
pursuant to Article 32 and Article 107 (1) of the Interim Constitution, 2063 isasfollows:

The writ petitioners contend that they being Nepali citizen have been associated with
Forum for Women, Law and Development and that they have been working as legal
professionals for along period in the field for women's legal rights in particular for the
rights of women, empowerment, upliftment, development and on other mattersrelating to
women'slegd rights. The petitioners contend that since Section 9 on the Chapter of Marriage
under the Muluki Ain, 2020 (which has been implemented in the form of law pursuant to
theamendment made under theAct relating to Gender Equality, 2063) and thelegd provisions
prescribed under Section 9 (a) under the Act relating to Gender Equality being contrary to
Article 12, 13, 16, 18 (2), 20 (1), (2), and (3) of the Interim Constitution of Nepal which
prescribesfor theright to freedom, theright to social security, theright regarding environment
and health, the right against discrimination on the basis of gender, and the right against
physical, mental or any other form of violence which shall be punishable by law. The writ
petitioners contend that since the above provisions are contrary to the Constitution, they
have sought for the annulment of the said provisions through the order of certiorari.



The petitioners contend that Article 1 of the Constitution prescribes the Constitution to be
the fundamental law and any lawsinconsistent with the Constitution shall, to the extent of
such inconsistency, be void. Likewise, Article 12 (1) prescribes every person the right to
livewith dignity, whereasArticle 12 (2) guaranteestheright to personal liberty. They further
contend that Article 33 prescribes responsibilitiesfor the State wherein the Stateis obliged
to effectively implement international treaties and agreementsand to repeal all discriminatory
laws. The petitioners contend that under such provisions, where a spouse beyond recovery
isunsound of mind and where she has contradicted sexual disease, it isthe husband’s duty
to provide medical treatment but seeking consent for another marriage does not seemto be
rationale. Similarly, they contend that where consent is not given by the spouse then such
spouse pursuant to Section 9 and 9 (a) on the Chapter of Marriageis subjected to additional
violence. Likewise, whereaspouseisparalyzed or isblind in both eyes, the spouse should
be entitled to assistance and care but where consent for another marriage is sought and the
sameis not given by the spouse, consent from such spouse may be obtained through, fear,
coercion and domestic violence wherein there could be the possibility of the victim being
further neglected. The said provision prescribes that the husband can take a second wife
provided no child is born due to the spouse but sameright is not provided to the spousein
the event no child is born due to the husband and as such this provision is discriminatory
against women. Likewise, where a spouse having obtained her share of property through
partition and lives separately has to forsake her marital rights whereas the husband is
entitled to marry and therefore, these legal provisions are discriminatory, illegal, and not
only invites violence against women but al so recognizes women as second class citizens.

The provisions prescribed under Section 9 and 9 (a) on the Chapter of Marriage are contrary
tothetreatiesratified by Nepal andin particular toArticle 1, 2, 7, 8, 16 (1) of the Universal
Declaration of Human Rights (UDHR), 1948, Article 2, 3, 7, 16, 23 of International
Convention on Civil and Political Rights (ICCPR), Article 1, 2, 3 of International Covenant
on Economic, Social and Cultural Rights (ICESCR), 1966, Article 1, 2, 3, 4, 15, 16 of
Convention on the Elimination of all Forms of Discrimination against Women (CEDAW),
1979 and that the said provisions are contrary to Article 156 of the Interim Constitution,
2063 and Section 9 (1) of the Treaty Act, 2047.

In this regard, the honorable Supreme Court in writ petitioner Advocate Mira
Dhungana vs. Government of Nepal had propounded precedents relating to Sub-
section 1 of Section 1 on the Chapter of Husband and Wives and similarly in writ
petitioner Lily Thapavs. Government of Nepal, the court had propounded precedent
wherein the court had declared that the provisions prescribed under Section 2 on
the Chapter of Women's Property were discriminatory against women. The principles
propounded by the court in the above two cases are also relevant in the said case.

The petitioners through the writ petition contend that where Section 9 and 9 (a) on the
Chapter of Marriage under the Muluki Ain, 2020, being contrary to the fundamental rights,
rightsrelating to property, rightsrelating to gender equality pursuant to international recognition
and international law, right to self-determination, right against gender discrimination, women's
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right to marriage, and women’s property rights, they have sought for the annulment of the
said provision through an order of certiorari and have sought the court to issue orders
deemed necessary pursuant to the principle of equality and have sought the court to issue
an interim order refraining the respondents to do or cause to do any works pursuant to
Section 9 and 9 (@) on the Chapter of Marriage and have asked the court to place the case

inpriority.

An order had been set aside by a Single Bench on Sept. 30, 2007 asking the respondents as
towhy the order sought by the petitioner need not beissued. Likewise, the order had stated
to present the case upon receiving the rejoinder within 15 days from the date of execution
of the order excluding the period of travel or upon the expiry of the limitation.

Joint-Secretary Mr. Tek Prasad Dhungana on behalf of the Legidative-Parliament had
submitted arejoinder stating that |eaving aside some exceptions, Section 9 on the Chapter
of Marriage had prohibited polygamy and that these exceptionswere the need of the society.
He further stated that other than where a spouse pursuant to Section 9 (a) on the Chapter
of Marriage was unsound of mind and was living separately upon receiving her share of
property, ahusband pursuant to Section 9 on the Chapter of Marriage, if desirousto marry
needed the consent of hiswife. He further contendsthat the writ petitioners have presented
the said provision in a negative aspect and have envisaged that such a provision would
entertain violence against women. A law that is made through the discretion of thelegidative
should be accepted positively until and unless proved otherwise by the honorable court and
pursuant to the principles of jurisprudence and principlesof judicial review such lawsshould
be recognized as laws made pursuant to the Constitution. The respondent further contend
that whereaspouseisincapacitated and in order to fulfill the needs of afamily, the provision
of a second marriage with the consent of the wife cannot be deemed to be improper. This
assists in strengthening the prestigious life of a woman. Consent signifies independent
consent which islatent therein. Provided, consent is derived through undue influence and
through violent means, the victims' opportunity to seek redressal against such action is
aways open. It would not belogical to presume and conclude that such aprovision would
invite violence. Since, the writ petition has been submitted on unconstitutional claimsthe
writ petition should be quashed.

Secretary PunyaPrasad Neupane on behalf of Ministry of Women, Child and Social Welfare
contends that legal decisions are reached on the basis of the needs of the society and in
order to fulfill these needs Section 9 and 9 (a) have been incorporated on the Chapter of
Marriage under the Muluki Ain and as such prejudicial definition cannot be made on the
basis of assumption. Hefurther contendsthat the State has been proactive not only sensitizing
and empowering women on the legal aspect but also on the economic, social and political
field and as such the above provisions of the Act should not be quashed but rather the best
aternativefor the court would betoissuedirective ordersfor theformulation and reformation
of laws with provisions relating to the prevailing fundamental values and gender equality
and as such the writ petition should be quashed.



Secretary Dr. Kul Ratna Bhurtel on behalf of the Ministry of Law, Justice and Constituent
Assembly Affairs through his rejoinder contends that the legal provisions prescribed under
Section 9 and 9 (a) on the Chapter of Marriage under the Muliki Ainisnot against women but
rather the provisionstendsto discourage and control thetraditional custom of polygamy that
is prevalent in the society. Perusal of our laws and the cultural traditions does not signify
creation only, nevertheless one of the purposes of amarital relationship is the production of
offspring. Whereachild cannot be born through the rel ationshi p between ahusband and wife,
the law subject to some conditions has provided some considerations to enter into another
marriage. Section 9 prescribesand alowsthe husband to enter into asecond marriage subject
to the condition that consent pursuant to Section 9 (@) isobtained from hisspouse and therefore,
thelegal provision prescribed under Section 9 (a) cannot be deemed to be discriminatory. He
further contendsthat the writ petition being irrelevant should be quashed.

Secretary Madhab Paudel on behalf of the Government of Nepal, Prime Minister and
Council of Ministers contendsthat the government in order to maintain gender justice and
equality has pursuant to the Interim Constitution, 2063 issued and implemented Act Relating
to SomeAmendment of Nepal Act, 2063. Although thewrit petitioners claim that Section 9
and 9 (a) on the Chapter of Marriage is contrary to the Constitution they have failed to
state as to how the sections are contrary and as such the writ petition should be quashed.
The above legal provisions are not contrary to the international treaties and agreements
related to human rights to which Nepal is a Party. Since locus standi does not arise under
theinternational law and where the contention made by the petitionersis not proper so the
writ petition should be quashed.

Where the case pursuant to the rules has been submitted before this Bench, the learned
advocates Ms. Sapana Pradhan Malla, Mr. Sabin Shrestha and Ms. Meera Dhungana
stated that the commitment made towards gender equality has not been translated into
practice. They further stated that the provisions prescribed under Section 1 on the Chapter
of Marriage has been repealed whereas discriminatory provision relating to marriage
provisioned under Section 9 has been maintained and that Section 9 (&) prescribes additional
provision wherein consent is required from the spouse. The learned advocates opined that
the above-mentioned provisionsvest the husband with theright to enter into another marriage
and as such the provision cannot be deemed to bejustifiable. Consent should befor justifiable
matter. Where the provision of second marriage on the basis of consent encourages
polygamy, the said provision would &l soinvite domestic violence against women with regards
to procurement of consent from the spouse. Acquisition of coparcenary rightisalegal right
but the disputed provision createsfor the separation of marital right at thetime of acquisition
of coparcenary right and as such these provisions do not suit a civilized society and these
provisions have a discriminatory effect. Upon perusal of the legal provisions, male has
been the focal point. Where polygamy is considered as an offence against the State, the
same cannot be recognized merely on the basis of consent.

Likewise, Mr. Krishnijibi Ghimire, Joint Attorney on behalf of the Government of Nepal
stated that the State was committed in removing all kinds of discrimination which can be
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reflected in the provisions of the Interim Constitution. He further stated that through the
rejoinder submitted by the respondent it is evident that the government is committed in
formulating gender friendly laws. Provision prescribed under Section 9 on the Chapter of
Marriage does not encourage polygamy but on the contrary it discourages it, which is
evident from the provision prescribed under Section 10. He further opined that the Supreme
Court had issued ordersin relation to management of laws and on the basis of the orders,
laws have been refined. He stated that one should not presume that consent for the purpose
of marriage would invite domestic violence. Where consent is derived from coercion it
would be deemed void whereinright to legal remedy isalways secured against such person.
There are certain limitations for judicial review and where laws are not contradictory, no
laws should be declared void.

Since, the writ petition had raised various issues which needed to be discussed seriously
and adecision therein had to be rendered by this Bench, the Bench had set aside this date
for delivering its verdict. The Bench upon hearing the deliberation, perusal of the writ
petition and the rejoinders and the case file, it has been found that the petitioners have
sought for an order of Certiorari to declare void the provisions prescribed under Section 9
and 9 (a) on the Chapter of Marriage under the Muluki Ain, 2020, citing the said provisions
to be contrary to thefundamental rights, right relating to equality, right relating to equality of
women under international law, right to self-determination, right against gender discrimination,
marital right of women and women'’s property right and have al so sought for order deemed
necessary for the management of laws based on principle of equality. In this regard, the
Bench has also observed through the contents of the rejoinders, that the government is
committed towards the formulation of gender friendly laws and that the State has been
proactive not only in sensitizing and empowering women on the legal aspect but also onthe
economic, social and political field and that the legal provisions claimed by the petitioners
are not male centric and neither isit discriminatory. The Bench deemsthat decisions should
be rendered based on the following issues:-

1. Asto whether or not Section 9 and 9 (a) on the Chapter of Marriage under the

Muluki Aininvitesdomestic violence and asto whether or not it encourages polygamy?
2. Astowhether or not the above mentioned legal provisionsare contrary to the Congtitution
and international conventions related to human rights to which Nepal is a Party?
3. Asto whether or not order as sought by the petitioners should be issued?

The Bench deemsit favorableto consider the legal provisions prescribed in Section 9 and
9 (a) on the Chapter of Marriage before entertaining the issues determined hereinabove
and therefore, both the provisions are mentioned hereunder:-

Section 9: Other than the provision prescribed herein, a husband shall not marry another
woman or keep awoman as his spouse provided such spouseisalive or the relationship of
a husband and wife have not been separated pursuant to law:-

¢ Provided, the spouse suffers from incurable contagious sexual disease.

¢ Provided, the spouseisincurably unsound of mind.



¢ Provided, amedical board recognized by the Government of Nepal certifies that
the spouse is barren.

¢ Provided, the spouseis paralyzed and is unable to walk.

¢ Provided, the spouseisblind in both eyes.

¢ Provided, the spouse pursuant to Section 10 on the Chapter of Partition has acquired
her share of property and isliving separately

Section 9 (a): Other than where the spouse is unsound of mind and has acquired her share
of property and living separately, provided a husband pursuant to Section 9 of this Chapter
desires to marry shall acquire the consent of his spouse.

Having stated thelegal provision deemed unconstitutional by the petitioner in the petition,
the Bench deemsit appropriateto focus on theissues determined hereinabove. With regards
to thefirst issue, the Bench deemsto discuss on the matters addressed by the international
documents to which Nepal is a Party and also provisions relating to equality and gender
justiceas prescribed in the Constitution. Right to equality under Article 13, rights of women
under Article20 and right to socia justice under Article 21 of the Interim Constitution, 2063
expressits commitment in favor of gender justice. Likewise, Article 1, 2, 3 and Part (c) of
Sub-article (1) of Article 16 under Convention against Elimination of all forms of
Discrimination against Women (CEDAW) to which Nepal isaParty isalso very relevant.

Article 1 of the Convention defines discrimination against women asany digtinction, exclusion
or restriction made on the basis of sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on abasisof equality of men and women, of human rights and fundamental freedoms
inthepolitical, economic, social, cultural, civil or any other field, whereasArticle 2 prescribes
that State Parties shall condemn discrimination against women in all forms and that they
agree to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and to this end shall undertake all appropriate measures,
including legidation, to modify or abolish existing laws, regulations, customs, practiceswhich
constitute discrimination against women. Likewise, Article 3 prescribes that State Parties
shall undertakeinal fields, in particular inthepolitical, socia, economic and cultural fields,
all appropriate measures, including legidation, to ensurethefull devel opment and advancement
of women, for the purpose of guaranteeing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with men. Similarly, Article 16
prescribesthat the State Parties shall take appropriate measuresto eliminate discrimination
against women in all mattersrelating to marriage and family relationsin particular ensure,
on a basis of equality with men and in particular under Part (3) the same rights and
responsibilitiesduring marriage and at its dissol ution.

The Interim Constitution of Nepal has prescribed for equality between female and male
and as such has provided a strong basis for gender justice whereas CEDAW has also
created some obligationsto the State Parties. The government of Nepal should be strongly
committed towards the commitment expressed by the Constitution and the international
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conventions to which Nepal is a Party and in order to translate those commitments into
practice, other laws of the State should also include the provisions expressed in those
documents.

Asfar asthe challenges made in the petition with regardsto the legal provision, Section 9
on the Chapter of Marriage under the Muluki Ain prescribes some grounds for a male to
enter into a second marriage or to keep a spouse. The provisions prescribed therein are as
such: provided, the spouse suffersfrom incurable contagious sexual disease, provided, the
spouse is unsound of mind and is such that it is incurable, provided, a medical board
recognized by the Government of Nepal certifies that the spouse is barren, provided, the
spouseis paralyzed and is unable to walk, provided, the spouseis blind in both eyes and
provided, the spouse pursuant to Section 10 on the Chapter of Partition has acquired her
share of property and isliving separately. The grounds provided therein are related to the
health of the woman. Where a spouse suffers from an incurable contagious disease
or is incurably unsound of mind, or is barren or is paralyzed and unable to walk
and is blind in both eyes, the spouse under these circumstances requires love,
assistance and cooperation and it should be the duty of the husband to fulfill certain
duties. It cannot be presumed that a husband would be eager to take the
opportunity of his spouse’s problem and take such problems as a mean for
solemnization of another marriage. There may be exception to it but such exceptions
should not be generalized. Nevertheless, Section 9 (a) of the said Chapter prescribes that
other than where a spouse is incurably unsound of mind and has acquired her share of
coparcenary right and isliving separately, consent of the spouse shall be required for other
conditions. Where a spouse requires additional support, the provision for not
requiring consent would generate the possibility of creating additional injury
towards the spouse. Theissue asto whether or not Section 9 and 9 (a) on the Chapter of
Marriage under the Muluki Ainwould invite domestic violenceisamatter of public debate
to beinitiated among right activistsand law draftsmen and factsrel ating to domestic violence
should be analyzed and a conclusion should be reached thereto. In this regard violence
against women or any doubts in this regard should come to an end.

With regards to the second issue, the present Constitution prescribes for right to equality,
and under thisright the State expresses its commitment not to discriminate on the basis of
gender and under rights of women it prescribes that women shall not be discriminated on
the basisof gender and that no woman shall be subjected to physical, mental or other forms
of violence and provided any such act has been committed, such act would be deemed
punishable by law. Likewise, under right to social justice, the right prescribes that women
who are economically or educationally backward shall have the right to participate in the
State structures on the basis of principles of proportional inclusion. The provisions that
have been included in the Constitution stress for gender justice and it is the
obligation of the State to put these provisions into practice. It is the obligation of
the State to reform any rules, laws, traditions and customs which constitute
discrimination against women or to undertake all appropriate measures to abolish
and frame laws in this regard. Likewise, the State cannot withdraw from its national
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obligations created by the international conventionsto which the Stateis a Party. Matters
that are attached with the health of a spouse and the diseases attached therein do
create grave conditions which should be confronted by the husband but the
possibility of another marriage and the validation of another marriage through the
process described therein would create domestic violence which needs to stopped.
No civilized society would envisage the provision of laws where a spouse would
terminate her marital relationship due to her health and being incurably sick.

In order to put an end to such possihilities, the State should determine the devel opment and
promotion of women and should guarantee the enjoyment of the human rights and
fundamental rightsequal to that of men and in thisregard the State should take appropriate
measures in all relevant areas in particular in the political, social, economic and cultural
field and frame appropriate laws and it is also deemed necessary that the State should
create conducive environment in order to provide continuity to the relationship between a
husband and wife and respect their desires. Provided, it is to be deemed that provision
prescribed under Section 9 and 9 (@) onthe Chapter of Marriageiscontrary to the Congtitution
andinternational convention, one hasto think of aternative provisions. When exercisingits
right with regardstojudicia review, the court should also look into the possibilities of creation
of legal vacuum and should also consider measures of fulfilling such vacuum. Article 107
(2) of the Constitution veststhe Supreme Court with theright tojudicial review. The Supreme
Court pursuant to thisArticle may declarealaw void either ab initio or from the date of its
decision provided any law or any part thereof isinconsistent with the Constitution because
it imposes an unreasonabl e restriction on the enjoyment of fundamental rights conferred by
the Constitution or any other ground. Provided, the disputed laws are to be declared void,
the impact that would be created should also be taken into consideration and on the other
hand, the interest and concern raised by the relevant party (Government of Nepal) towards
the mattersraised in the writ petition should also be properly evaluated.

Law is dynamic in nature and as envisaged by the modern society, law should be
reformed pursuant to the expectation of the society. Where the State is involved in
the timely amendment of law, the court pursuant to the concept of judicial review and the
judicial practices are also vested with the obligation to provide directivesto the State. The
petitioners have sought the court to declare the provisions under Section 9 and 9 (a) onthe
Chapter of Marriage void due to the provisions being contrary to the Constitution and
international conventionswhereasthe Government of Nepal has shown its commitment
towards formulating gender friendly laws and has also stated that it has been the
State’s policy not only to sensitize and empower women on the legal aspect but
also on the economic, social and political field and therefore rather than declaring
the legal provisions void, the court should perform the role of a catalyst and invite
the State towards fulfilling commitment made therein. Nevertheless, the legal
provisions prescribed under the Chapter of Marriage of the Muluki Ain may have the
potential of creating encumbrances and there could be apotential of exercising such lega
provisionsintheinterest of men and against women and therefore, it isnecessary to diffuse
such laws for a civilized society. The State contrary to the commitment expressed by
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the law of the land and expectations expressed by the international conventions
cannot give continuity to legal provisions that are discriminatory against women.
Such provisions should be timely amended and reformed and in this regard the
State should take into consideration the international convention to which Nepal
is a Party and the social, cultural, and family structure.

Therefore, the Bench hereby issues a directive order against the Prime Minister
and to the Council of Ministers directing the respondents to see that the provisions
prescribed under Section 9 and 9 (a) on the Chapter of Marriage are consistent
with the Interim Constitution, 2063 and with the provisions prescribed in the
Convention against Elimination Of All Forms Of Discrimination Against Women
(CEDAW) and to amend the law and to make arrangement for appropriate laws. It
is hereby directed to notify the respondents of the order made herein through the office of
the Attorney General and to maintain the case file accordingly.

s/d
Anup Rg] Sharma
Justice
Consenting with the opinion

gd gd
Gauri Dhakal Ram Prasad Shrestha
Justice Justice

Dated: Year 2065 of the month of Bhadra date 26 day 5 (Sept. 11, 2008)............
Bench Officer: Umesh Koirala



Supreme Court Special Bench
Hon’ble Justice Kedar Prasad Giri
Hon’bleJustice Khil Raj Regmi
Hon’ble Justice Sharada Shrestha
Order
Special Writ No. 64 of the Year 2061(2004 A.D)

Sub: Praying for an order seeking derecognition and annulment of a law
repugnant to the Constitution as per Article 83(1) of the Constitution of the
Kingdom of Nepal, 1990

On Behalf of Women, Law and Development Forum, located at Thapathali
Ward No. 11 of the Kathmandu Metropolitan City and also on her own behalf

Advocate Meera Dhungana, aged 37 .......ccceeeeeieeeecececee e 1 Petitioners
On behalf of the above mentioned Forum and a so on her order behalf Advocate
Bishnu Gurung, aged 30 ... 1

Vs.

Office of the Prime Minister and the Council of Ministers, Singhadurbar ....1
Ministry of Law, Justice and Parliamentary Management, Singhadurbar.......1

Ministry of Women, Children and Social Welfare, Singhadurbar.................1 Respondents
Office of the Speaker of the House of Representatives, Singhadurbar........ 1
National Assembly,Singhadurbar.................ccoooviviiviicvie vl
Law Reform Commission, Singhadurbar...............ccceevievievieiceseennnn 1

Khilaraj Regmi J: The facts of the present writ petition submitted for hearing as per the
rules and the order issued in the case are briefly asfollows:

Arguingthat asthey, too, have got therightsavailableto every citizen to seek the annulment
of any law inconsistent with the Constitution of the Kingdom of Nepal, 1990 as per Article
88(1) of the Constitution, and claiming to have been established with the objective of the
protection of thelegal rights and interests of women, women empowerment and the progress
and development of women and representing the Women, Law and Development Forum
which isactively working in that area, the petitioners seem to have entered the Court with
the present petition. Clause (1) of Section 1 of the chapter on Husband and Wife in the
New National Code (Naya Muluki Ain, 2020) providesthat “if it is certified by aMedical
Board recognized by HisMajesty’s Government that no child was born within ten years of
the marriage due to infertility of the wife, the husband may seek dissolution of conjugal
relation.” Itisadiscriminatory legal provision against women because the State made law
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has not even presumed that a child may not be born even due to a male person. This
provisionisinconsistent with Article 11(1),(2) and (3) of the Constitution of the Kingdom of
Nepal, 1990. Likewise, that legal provision runs contrary to Arlticles 1, 2 and 7 of the
Universal Declaration of Human Rights, 1948, Articles 1,2,3,5 and 23 of the International
Covenant on Civil and Palitical Rights,1966, Articles 1,2,3,4 and 16 of the Convention on
Elimination of All Formsof Discrimination against Women, 1979, Recommendation no. 21
of the Committee on the Elimination of Discrimination against WWomen and the commitment
made by Nepal to abolish by theyear 2005, all discriminatory lega provisionsagainst WWomen
a Beijing -5 Convention of the General Assembly of UNO empowered to monitor the
Beijing work plan. The aforesaid legal provision also contravenes the principle and value
recognized by the apex court in Reena Bajracharya & Others vs. His Majesty’s
Government & Others, Advocate Sapana Pradhan Malla vs. Ministry of Law, Justice
and Parliamentary Management and Others, Advocate Meera Dhungana vs. Ministry
of Law, Justice and Parliamentary Management & Others etc. Therefore, the writ
petitioners have prayed for theissuance of an appropriate order for making necessary legal
provisions based on the principle of equality after declaring clause (1) of Section 1 of the
chapter On Husband and Wife in the National Code, 2020 B.S. as void because the
impugned clause is inconsistent with the fundamental rights to equality granted by the
Congtitution, the right to equality available to women under an international horm and
international law, theright against gender discrimination and the conjugal right of women.

After the preliminary hearing of the petition a Single Bench of the apex Court issued an
order directing the respondentsto submit awritten reply within 15 days and scheduling the
casefor further hearing. In the written reply submitted by the office of the Prime Minister
and the Council of the Ministers, praying for the rejection of the writ petition, it has been
contended that the petitioners have failed to clearly point out which type of right of the
petitioners have been infringed by which act of the respondents and that they have framed
the respondents as defendants without any ground or reason. As what type of law needsto
be made or amended fallswithin the jurisdiction of the Legislature, therewasno legal basis
to framethat office asarespondent in connection with asissue relating to the law made by
the Legidature. The Ministry of Women, Children and Social Welfare has also, besides
advancing the above-mentioned pleas, argued in its written reply that His Mgjesty’s
Government has been, after theratification of the International Conventionsto which Nepal
isaparty, undertaking theliability regarding making amendmentsto the lawswhich seemto
be discriminatory in accordance with the spirit of the treaties and Conventions. Although
Section 1 of the chapter On Husband and Wife has made the rel ation between a husband
and awife asindissoluble, in the event of some unavoidable reasons clause (1) and clause
(2)have made provisionsfor the conditionsin which ahusband or awife may seek dissolution
of the relation with the spouse. The respondents have further pleaded that as the above
mentioned legal provision created a condition for the husband to wait for ten yearsin the
event of theinfertility of hiswife whereasin the case of the wife sheisnot required to wait
for that period for seeking dissol ution of therelation, theimpugned legal provision hasmade
a positive discrimination in the case of women. Hence, the writ petition deserved to be
rejected.
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TheMinistry of Law, Justice and Parliamentary Management, initswritten reply, submitted
that the provisions mentioned in Section 1 of the chapter On Husband and Wife should
not be viewed separately but in totality. It appears from that provision that a husband can
seek dissolution of relation with hiswifein case, besides other reasons, it is certified by a
Medical Board recognized by His Majesty’s Government that the wife had failed to give
birth to achild within ten years of their marriage dueto her infertility and, similarly, awife
can also seek dissolution of the relation with her husband in case, besides other reasons, the
husband was impotent. Thus, sincethe law has granted aright to both the husband and the
wifeto seek dissolution of their conjugal relation in specified conditions, it cannot be assumed
that there existsinequality only on the ground that the provisionsfor dissol ution of conjugal
relation between a husband and awife are literally not similar. Guided by the objective of
eradicating inequality between men and women, separate provisions for allowing both a
husband and a wife to seek dissolution of relation were made amending Section 1 of the
chapter On Husband and Wife in course of making 11 the Amendment to the National
Code. That provision wasin consonance with the Constitution, the international values, the
international law, various international covenants made for the protection of the women’s
rights and the concept of gender equality. It was, therefore, urged that the writ petition
should be rejected.

Pleading for the rejection of the writ petition, the respondent Law Reform Commission
contended that asit was not mentioned in the petition asto why it had been made arespondent
and as there was aready a lega provision in Section 1 Clause (2) of the chapter On
Husband and Wife that “awife can seek dissolution of the relation with her husband if he
becomes impotent,” and as the term “impotent” also suggests the absence of producing a
child, the contention of the writ petitioners was meaningless.

A study of thewrit petition, the written replies submitted by the respondents, the law relating

to the present dispute, precedents and recognized values, the constitutional provision and

also the previsions of the international treaties and Conventions suggest that the following
issues need to be resolved in the present dispute:

(1) Whether or not impotency and childlessness are synonymous terms or whether they
are terms with different meanings?

(2) Whether or not the impugned provision of the law, applied to menand women and
made on the assumption by the State that impotency and childlessnesswere synonymous
words, was inconsistent with the Constitution of the Kingdom of Nepal, 1990 and the
international covenantsto which Nepal is aparty?

(3) Whether or not the order as prayed for by the petitioners ought to be issued?

In the present dispute Advocates Meera Dhungana and Bishnu Gurung pleaded that

‘infertility’ and ‘impotency’ were the words having different meanings. The capacity to

produce children (fertility) can be found both in men and women, and it can be present in

both of them. However, assuming that fertility remainsonly in thewomen the provisionif a

child is not born for ten years due to the husband has been excluded from the chapter On

Husband and Wife in the National Code. It has clearly discriminated against the women.

Impotency issexual inactivity or incompetenceto make sexual relation whereasin the state
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of childlessness or infertility there may be the presence of sexual activity but it may not
result in giving birth to a child. Even from the medical viewpoint fertility or infertility isa
guality which can be found more in the male than in the female. The impugned provision
may impose restrictions on the husbands and wiveswho seek to promotetheir professional
development in the modern timeswithout producing any children for long. Hence, thelegal
provision contained in Section 1, Clause (1) of the chapter On Husband and Wife- “If it
iscertified by aMedical Board recognized by HisMajesty’s Government that no child was
born within ten years due to infertility of the wife” —was inconsistent with Art. 11 of the
Constitution of the Kingdom of Nepal, 1990, Articles 1,2,3,5 and 23 of the International
Covenant on Civil and Political Rights, and Articles 1,2,3,4 and 16 of the International
Covenant on Eradication of All Forms of Discrimination Against Women,1979, to which
Nepal isparty and also the principles established by the apex court in the disputesrelating
to gender discrimination. Therefore, the petitioners pleaded for declaring the impugned
provision ‘ultra vires of Art 88 (1) of the Constitution and issuing an appropriate order
directing the respondents to make necessary legal provisions based on the principle of

equality.

Appearing on behalf of the respondents, learned Deputy Attorney General Narendra Prasad
Pathak pleaded that the government was endeavoring to eradicate gender discriminations.
While deciding whether or not any legal provisionisinvalid the constitutional norms, spirit
and all the provisionsof thelaw need to beviewed in their totality. Theimpugned provision
relating to the context of dissolution of relation between a husband and a wife must be
viewed inthelight of comparison to the previousprovisioninthisregard. The previouslegal
provision did not talk about failure of the birth of achild due to the husband or the wife.
Both the husband and the wife were entitled to seek dissolution of relation only on the
ground of thefailureto produce achild within ten years. But at present that legal provision
has been amended to provide that a husband may seek dissolution of relation if it is
recommended by aMedica Board that achild could not be born dueto thewife. It does not
seem to create any substantive difference in regard to the principle of equality. If the
husband becomes impotent, the wife is entitled to seek dissolution of conjugal relation at
any time. The term ‘impotency’ also embraces lack of competence to produce a child
(infertility). The court has to take into consideration various things while declaring any
provision of law as ‘ultra vires.” There can be a solid ground to decline any provision of
the law as ‘ultra vires only if it appears to be ‘prima facie’ in clear contravention of
Article 11 of the Constitution. But since theimpugned provision isnot clearly inconsistent
with the right to equality, it was submitted that the petition be rejected.

As the apex Court has to resolve severa issues and it was not possible to decide those
issues at once, the case was scheduled for today for delivering the judgment.

Let us, first consider thefirst issue. Thisissueisrelated to the question whether ‘impotency’
and the ‘incompetence’ to produce a child or ‘infertility’ are synonymous in meaning or
have different meanings. In common parlance impotency means something which cannot
assertitssexual identity or which indicates sexual inactivity. On the other hand * childlessness
or ‘infertility’ indicates a state where one does not have the competence to produce achild

13



even though one's sexual identity is clear. From the Nepali Dictionaries in “the Nepali
Brihat Sabdkosh” theword ‘ childless' has not been give a separate meaning and has been
equated with the word barren which gives similar meaning such as failure to produce a
child, failure to be present, not capable of having young ones etc. On the other hand the
word ‘impotent’ has been used to describe a creature who cannot be identified either asa
man or a woman, someone who does not have either the reproductive organ or whose
sexual organ is not active at all. In “the Nepali Sabdsagar” of Basant Kumar Sharma
Nepal the word ‘impotent’ has been used to mean a creature who can not be identified
either asaman or asawoman, neither male or female, eunuch, one who does not have the
reproductive organ or even though one has got the reproductive organ it is passive. On the
other hand that dictionary notes the world barren male to mean not able to produce any
crops, lacking the reproductive quality, not having the reproductive capacity, childlessetc.
Whereas the word barren femal e has been used to mean someone who cannot give birth to
achild or cannot conceive, someonewho isunproductive etc. In“the Nepali Sabdkosh” of
Bal Chandra Sharmatheword ‘impotent’ meansacreature who can be hardly identified as
mal e or female, neither male nor femal e, eunuch, someone without the reproductive organ
or having inactive reproductive organ whereas the word “ childless’ means a person who
does not have a son or a daughter, without any children.

In“ the Kanooni Sabdkosh” of Tope Bahadur Singh the word ‘ impotent’s has been used to
mean a person lacking the reproductive organ or having an inactive reproductive organ,
someone who is not competent to make sexual relation whereas both the words, childless
andinfertility aremissingin that dictionary. In“ the Nepali Kanooni Sabdkosh* of Shanker
Kumar Shresthatheword childless has been described to mean childless, someone without
a son or a daughter whereas the word ‘impotent’ has been described to mean having no
productive organ or having aninactive productive organ. In the English language childlessness
or being barren has been described asinfertility whereas the incompetence to make sexual
relation has been described asimpotency. The Oxford Advanced Learner’s Dictionary has
described theword impotent to mean wholly lacking in sexua power and theword infertility
to mean not fertile or barren. In Black’s Law Dictionary there is no mention of the word
infertility but the word impotence has been used to mean the inability to have sexual
intercourse, particularly used for themale. InL.M. Harrison’sMedical Dictionary impotence
has been described as the inability in aman to have sexual intercourse; it may be erectile,
in which the penis does not become firm enough to enter the vagina, or gjaculatory of
semen, either kind of impotence may be due to physical disease, such as diabetes, or a
psychological or emotional problem. And theword infertility hasbeen described asinability
in awoman to conceive or in aman to induce conception. Femaleinfertility may be dueto
the failure to ovulate or due to obstruction of the fallopian tubes or due to disease of the
lining of the uterus. Male infertility may be due to spermatozoa in the gjaculation being
defective either in motility or in numbers or due to atotal absence of sperm.

The meanings given by the Dictionaries of various sectors make it clear that
impotency and infertility are not similar words but separate words which indicate
separate conditions and give separate meanings. The law has not clearly defined
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the words impotency and infertility. In such a situation the Dictionaries prepared
by scholars of the concerned field in their capacity as specialists and published by
various publications and the meanings of different words mentioned therein may
prove helpful in course of interpretation of the Constitution and the law by the
Court. Therefore, this Court may seek their help by using them. Thisisalso amatter falling
under the jurisprudential norms. Asthe description madein different Dictionaries mentioned
above clearly shows that impotency and infertility are not synonymous but separate in
meaning, no further analysisisrequired in thisregard.

Now let us address the second issue. This issue relates to whether or not it will be
congtitutional if the State makes and implements alaw based on the assumption that both
thewords‘impotency’ and ‘infertility’ are of similar nature. Generally, the State makesand
implementslawsin order to regulate and control the conduct of citizens. Itisasoauniversaly
accepted principle. The State is required to make laws not in an arbitrary way on the
strength of the power or competence to make law but in consistence with thelimits, values
and principles prescribed by the Constitution. It is also not that all things are defined and
embraced by the laws made by the State due to the dynamism of time, unprecedented
developmentsin thefield of technical knowledge etc. However, nothing can beimposed on
thecitizensintheform of law whichiscontrary to general knowledge or conscience. Inthe
present context it is a matter of common knowledge and understanding that both
the words impotency and infertility seem to be different in their construction itself
and they cannot be given similar meaning. But it has been mentioned in the written
repliesthat these two words are one and the same and theword infertility isalsoimpliedin
the word impotency. Even the learned Deputy Attorney General has also emphasized on
the samething in course of his submission. Whereas the previous provision in the chapter
On Husband and Wife had opened the way for both the husband and wife to seek
dissolution of conjugal relation if no child was born within ten years of the marriage, the
Eleventh Amendment provided the ground for the husband to seek dissolution of
relation if it was certified that no child was born due to the wife. But the same
ground was not available for the wife. This clearly shows that separate treatment
has been meted out to husband and wife in connection with the same issue.

Thus, when it appearsfrom common knowledge and reasoning that infertility and impotency
are separate conditions, there seems to be no legal and reasonable ground to define that
both the words are of the same nature and they have got the same meaning.

In fact, what needs to be taken into consideration is the issue whether or not theimpugned
provision contained in Section 1, Clause (1) of the chapter On Husband and Wife in the
National Code. “If itiscertified by aMedica Board recognized by HisMgjesty’s Government
that no child was born within ten years of the marriage due to infertility of the wife, the
husband can seek dissolution of the conjugal relation” isinconsistent with the Constitution
of the Kingdom of Nepal,1990 and the International Covenants to which Nepal isalso a
party. It has been provided in Article 11 of the Constitution of the Kingdom of Nepal,1990
that all citizens shall be equal beforethelaw; no one shall be deprived of the equal protection
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of thelaws; the State shall not discriminatein the application of the general law against any
citizen on the grounds of religion, colour, sex, caste, tribe, race, ideological belief or any one
of these. Inaddition, it hasal so provided for making advancement of theinterests of women,
children, the aged or those who are physically or mentally incapacitated or those who
belongto aclasswhichiseconomically, socialy or educationally backward. The petitioners
have claimed that the provision contained in Section 1, Clause (1) of the chapter On
Husband and Wife discriminated between husband and wife on the ground of sex asthe
husband could seek divorceif no child was born within ten years of the marriage on account
of the wife but there was no mention of the same ground in the law enabling the wife to
seek divorce from her husband if no child was born within ten years of the marriage on
account of the husband. A cursory glance showsthat there seemsto beno similar provision
in the interest of the women. Such separate treatments meted out in regard to the same
issue can not be approved also by the modern principle of equality. Infact, the constitution
has even accepted the principle of positive discrimination in order to provide special
protection to women by law for their protection and advancement. As it is the duty of
the State to provide special protection to women for the sake of women empowerment
and advancement, instead of providing them special protection, it is certainly not
consistent with the above —mentioned constitutional provisions and the principle of
equality to make and implement laws on the assumption that the capacity to produce
children remains only in women and not in men whereas the capacity to produce
children may be present both in a husband and a wife. The impugned provision has
clearly displayed discriminatory treatment between a husband and a wife.

In the same way, the impugned provision needs to be examined in the context of the
mechanism of the international covenants and Conventions to which Nepal is aparty and
which are applicable in Nepal as Nepal law as per Section 9(1)of the Treaty Act, 2047 (
1990A.D). That point has been forcefully raised also by the petitionersintheir writ petition
andin course of the arguments presented by them. Especially, some of the provisions of the
International Convention on Civil and Political Rights, 1966 (ICCPR) and the Convention
onthe Elimination of All formsof Discrimination against Women, 1979 arerelevant in the
present context. For example, Article 2 (1) of ICCPR has provided that “ Each State party
to the present Covenant undertakesto respect and to ensure all individualswithinitsterritory
and subject to its jurisdiction the rights recognized in the present Covenant, without
discrimination of any kind, regarding race, colour, sex, language, religion, political or other
opinion, rational or social origin, property, birth or other status’. Likewise, Article 3 of
ICCPR saysthat “ The State parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all civil and political rights set forth in the
present Covenant “. Similarly, Article 5 (1) of ICCPR has mentioned that “Nothing in the
present Covenant may beinterpreted asimplying for any State, group of person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation to agreater extent than is provided for in
the present Covenant.” Furthermore, Article 23(4) has provided that “ State partiesto the
present Covenant shall take appropriate stepsto ensure equality of rightsand responsibilities
of spouses asto marriage, during marriage and at its dissol ution.
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All the above mentioned provisions are such provisionswhich haveimposed liability upon
the State to implement them equally among all citizens. The State cannot make legal
provisions contrary to those provisionsor cannot evadeitsliability by failing to make those
provisions. Inthe present context too, emphasis has been placed on ensuring the equality of
the application of law in the case of both the husband and the wife.

Likewise, Articles 1, 2, 3and16 (1) (C) of the Convention on the Elimination of All Forms
of Discrimination Against Women, 1979 (CEDAW) seem to be related to the issue of the
present dispute. Article 1 of CEDAW, defining the term “discrimination,” says, “ Theterm
discrimination agai nst woman shall mean any distinction, exclusion or restriction made on
the basis of sex which has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of their marital status, on abasis of equality
of men and women, of human rights and fundamental freedomsin the political, economic,
social, cultural, civil or any other field.” In Article 2 of CEDAW, the State parties have
condemned all forms of discrimination against women: “ State parties condemn discrimination
against womenin al itsforms, agreeto pursue by all appropriate means and without delay
apolicy of eliminating discrimination against women and to thisend, undertake: to take all
appropriate measures, including legidation, to modify or abolish existing laws, regulations,
customs and practices which constitute discrimination agai nst women. Likewise, Article 3
of CEDAW states that “ State parties shall take in all fields, in particular, in the political,
social economic and cultural fields, all appropriate measures, including legidation, to ensure
thefull development and advancement of women for the purpose of guaranteeing them the
exercise and enjoyment of human rights and fundamental freedoms on a basis of equality
with men”. Similarly, Article 16 of CEDAW provides that “ State parties shall take all
appropriate measures to eliminate discrimination against women in all mattersrelating to
marriage and family relation and in particular shall ensure, on abasis of equality of menand
women, ... the samerightsand responsibilities during marriage and itsdissolution”.

The above mentioned provisions have been made with aview to ensuring the enjoyment of
rights and freedoms by women at par with men and requiring the State to guarantee such
an enjoyment. Nepal has also become a party to the above mentioned Covenants and
Conventions without any reservation. After becoming a party to the Covenants and
Conventions it becomes a duty as well as aliability of the State to get the provisions of
thosetreatiesimplemented in the country. Becausethejudiciary asan organ empowered to
enforce the judicial power for the State, it is its duty to implement and cause to be
implemented the provisions of the treaties to which the State is a party. The judiciary can
not shirk this responsibility. The provisions enshrined in the treaties including the above-
mentioned Covenants and Conventionsto which Nepal isaparty, are not simply cosmetic
things meant for presenting or displaying Nepal before the international community as a
civilized and democratic country. What is essential to make the country affluent from the
viewpoint of human rights and freedom by implementing those provisions in accordance
with their meaning and spirit. Because the subject of building a human rights culture by
adjusting such international instrumentsrelating to human rights has also beenincluded in
the policy of the 10th plan and its Strategic Policy implemented by the State, the national
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commitment and attachment to thisissueisamply reflected. However, the trend of seeking
judicial intervention signaling out such discriminatory provisionsisgradually on increase
rather on decrease. Therefore, it ishighly essential on the part of the concerned bodies to
focus their attention on decreasing such atrend in the coming days.

The impugned provisions challenged by the petitioners enshrined in Section 1 (1) of the
chapter On Husband and Wife does not seem consistent rather it isinconsistent with the
various provisions of the international treaties and Conventions mentioned in the various
preceding paragraphs. They appear to be discriminatory and not equal. As per the provision
made by Section 9(1) of the Nepal Treaty Act, 2047 (1990 A.D), the provisions of the
national lawsinconsistent with the provisions of international treatiesare not valid to such
extent and, in that case, the provisions of the treaties do prevail.

Now let us consider thethird question, Thisquestion isdirectly concerned with the specific
demand of the petitioners. The petitioners have prayed for the issuance of an appropriate
order for making anecessary legal provision based on equality declaring “ ultravires’, as
per Article 88 (1) of the Constitution, theimpugned provisions contained in Section 1(1) of
the chapter On Husband and Wife in the National Code which provides that “If it is
certified by aMedical Board recognized by His Magjesty’s Government that no child was
born within ten years of the marriage due to infertility of thewife,” the husband may seek
dissolution of conjugal relation. As analyzed in the various preceding paragraphs, as
the impugned provision seems to be inconsistent with not only the principle of
equality and the right to equality enshrined in Article 11 of the Constitution of the
Kingdom of Nepal, 1990 but also with the relevant provisions contained in Articles
2, 3, 5 and 23(4) of ICCPR and Article, 1, 2, 3 and 16 (1) (C) of CEDAW - which
are effective as equivalent to Nepal law as per Section 9 (1) of the Nepal Treaty
Act, 2047 (1990A.D). From the provision contained in Section 1(1) of the chapter
On Husband and Wife in the National Code, the clause “or if it is certified by a
medical Board recognized by His Majesty’s Government that no child was born
within ten years of the marriage due to infertility of the wife” -is hereby declared
as void effective from the date of today as per Article 88(1) of the Constitution of
the Kingdom of Nepal, 1990. As the above mentioned provision is discriminatory
because it is not applicable to men and women in an equal manner and tends to
grant concession to men if it is deemed necessary, from the social and family
viewpoint to make such a provision, a directive order is hereby also issued to the
respondents including the Office of the Prime Minister and the Council of Ministers
to make appropriate provisions which are equally applicable to husbands and wives
on the basis of equality and which are also not inconsistent with the Constitution
of the Kingdom of Nepal, 1990 and the provisions of the international Covenants.
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It is hereby further directed to forward a copy of this order to the respondents through the
office of the Attorney Genera for their knowledge, and to deliver the case file as per the

rules.
s/d

Khil Rgj Regmi
Justice

We concur with the aforesaid verdict

gd gd
Sharada Shrestha Kedar Prasad Giri
Justice Justice

Done on 17" day of the month of Chaitra, 2062 (2005A.D) ........ccccccevvneee.

19



Supreme Court, Special Bench
Hon’ble Justice Anup Raj Sharma
Hon’ble Justice Ram Prasad Shrestha
Hon’ble Justice Pawan Kumar Ojha
Order
Writ No. 131 of the year 2063 BS (2006 AD)

Ms. MeeraDhungana, for her own behalf and by authorizationforandon ~ Writ Peti-
behalf of Women, Law and Development Forum located at Ward No. 11 tioner
of Kathmandu Metropolis, Kathmandu District

Vs.

Office of the Prime Minister and Council of Ministers, Singhadurbar.......... 1

Ministry of Law, Justice and Parliamentary Affairs, Singhadurbar............... 1

Ministry of Women, Children and Social Welfare, Singhadurbar ................ 10pposite
House of REPreSENtatiVES .........ccocviieiiiie e 1Parties
National ASSEMDBIY ......ooiiiiee e 1

Law Reforms Commission, Singhadurbar ...........cccccoevieiivnieneeinnene A1

Case: Letan order be issued for making or causing to be made
the legal provision based on the principle of equality

Anup Raj Sharma J: The summary of facts and issues of the above mentioned writ
petition filed before this Court under Article 88 (1)(2) of the Constitution of the Kingdom of
Nepal, 2047 BS (1990 AD) are asfollows: -

Thewrit petitioner statesin her writ petition that the sub-sections (1) and (3) of section 4 of
Social Events Reforms Act, 2033 brought into force prior to the promulgation of the
Consgtitution of the Kingdom of Nepal, 2047 is till in force as usual. Section 4 under the
heading “ The bride side not permitted to receive” providein sub-section (1) that the bride
sidewhile their daughter isto be married are not permitted to receive or givein exchange
any cash or property from/to the groom’s side and in sub-section (3) it is provided that any
person violating the provision of sub-section (1) shall be punished with afine from Rs. 12
thousand to Rs. 25 thousand or an imprisonment of one year or with both, including the
forfeiture of the monetary value of such dowry. Similarly, section 3 of the said Act under
the heading “ Control on dowry” initssub-section (1) providesthat no one should accept to
give or receive dowry and in its sub-section (2) it provides that any person violating the
provision of sub-section (1) shall be punished with afine from Rs. 12 thousand to Rs. 25
thousand or an imprisonment for a period of up to thirty days or with both including the
forfeiture of the monetary value of such dowry. While observing the arrangements madein
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these two sectionsit is found that if the bride side demands for dowry the punishment is
high and if the groom side demands for dowry the punishment is softer one which givesa
clear glimpse of dominance of the patriarchal value and thinking. Since the said provision
made in sub-sections (1) and (3) of section 4 isin contradistinction to the Article 11 of the
Congtitution of theKingdom of Nepal, 2047, Universal Declaration of Human Rights, Articles
1, 2, 3, 5and 26 of International Covenantson Civil and Political Rights, 1966, Articles1, 2,
3and 5 of the International Protocol of Economic, Socia and Cultural Rights, 1966, Articles
2, 3and 4 of the Convention on Elimination of All types of Discrimination Against WWomen,
1979, therefore, let the said provision be declared void and ultra vires under Article 88(1)
of the Constitution of the Kingdom of Nepal, 2047 and let the appropriate order be issued
directing to make the legal arrangement based on the principle of equality.

This Court had passed an order asking the opponent party to show cause as to what was
the matter. The order further had directed to present the casefile beforethe Bench, giving
priority in the docket sheet, with the affidavits submitted by the opposite partiesin casethe
affidavits are submitted within the prescribed timelimit or after the expiry of thetimelimit
prescribed for submission of the affidavits.

Thewrit petitioner had filed asupplementary petition before this Court under rule 29 of the
Supreme Court Rules, 2049 as corrigendato the main petition. I n the supplementary petition
the writ petitioner has stated that in the main text in Nepali version, it was inadvertently
written in the fourth line of the paragraph No. 1 in page 2, as*“ let the said provision be
declared void and ultra vires’ instead of correctly to be written as“ let the appropriate
order be issued directing to make the legal arrangement for punishment based on the
principle of equality”. In the same way, in the 16" line of the paragraph No. 11 in page 6,
alsoit wasinadvertently written as* let the said provision be declared void and ultravires’
instead of correctly to be written as“let the appropriate order be issued directing to make
thelegal arrangement for punishment based on the principle of equality”. Likewise, inthe
6" line of the paragraph No. 14 in page 7, also it was inadvertently written as“let the said
provision be declared void and ultra vires’ instead of correctly to be written as “let the
appropriate order beissued directing to makethelegal arrangement for punishment based
onthe principle of equaity”. Similarly, inthe 4™ line of the paragraph No. 15in page 8, also
it was inadvertently written as “let the said provision be declared void and ultra vires by
issuing the order of certiorari inclusive of the order of mandamus” instead of correctly to
be written as “let the appropriate order be issued directing to make the legal arrangement
based on the principle of equality”.

The Office of the Prime Minister and Council of Ministersinitsaffidavit submitted before
this Court states that it is the sole business of legidature to decide as to what type of
legidlation isto be made, therefore, thewrit petition isliable to be dismissed on the ground
that there does not exist any reason to make this office as the opposite party in the matter
concerned with the law made by the legislature.
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The Parliament Secretariat on behalf of the House of Representatives and the National
Assembly inits affidavit submitted before this Court states that the Legislature is always
aware and cautiousto maketimely reformsin the Nepal laws by incorporating the cultural
values and norms of Nepalese society and the spirits and principles contained in the
Constitution of the Kingdom of Nepal, 2047 BS (1990 AD) and international human rights
instrumentsto which Nepal isaparty. Therefore, thewrit petition filed without considering
the time and isliable to be dismissed on the ground that the writ petitioner has made the
House of Representativesand National Assembly the unconcerned institutionsasthe opposite
parties.

TheLaw Commissioninitsaffidavit submitted before this Court statesthat thewrit petitioner
isunableto mention in the writ petition asto what the reasons were behind for making the
Law Commission as an opposite party in the present case and therefore the writ petitionis
liableto be dismissed.

The Ministry of Defensein its affidavit submitted before this Court states that the Royal
Nepaese Army Recruitment, Promotion and other MiscellaneousA rrangement (Eighteenth
Amendment) Rules, 2031 are still in existence and the Ministry is bound to do as per the
law prevailing for the time being, and therefore, the writ petition isliable to be dismissed.
TheMinistry of Law, Justiceand Parliamentary Affairsinitsaffidavit submitted beforethis
Court states that the provision made by section 4(3) of the Social Events Reforms Act,
2033 is seen to be concerned with the punishment for accepting adowry in form of cash or
kind by the bride sidefor getting itsdaughter or like person married. Any type of punishment
isbeing used to beimposed on the basisof gravity and nature of crime, social view on such
crime and social values, tradition and recognition regarding such crime. The gquestion of
making legal arrangement that the writ petitioner has raised has also been made on the
same basis. Thus the legal provision made for imposing punishment to be awarded to the
law violators cannot be linked with the fundamental right conferred by the constitution and
gender discrimination. However it should not be construed that every provision of law
relating to the punishment should be taken as valid even though it is inconsistent with the
constitution. The punishment as mentioned in section 4(3) of the Act, is made for both
parties the dowry giver and receiver and on such circumstances, the said legal provision
has not infringed anyone' sfundamental right or gender discrimination, rather it hastried to
harmonize and regulate the practice on socia events. Therefore, the legal provision in
guestion is not inconsi stent with the provisions made by the Constitution and international
Treaties and agreements. Therefore, the pleas taken in the writ petition are illogical and
unreasonabl e and hence the writ petition isliable to be dismissed.

The Ministry of Women, Children and Social Welfarein its affidavit submitted before this
Court statesthat the making or amending thelaw isthe business of thelegislature and this
Ministry was not involved in making or amending the law questioned by thewrit petitioner
and the said act does not fall under the jurisdiction of this Ministry. The writ petitioner is
unableto indicatewith evidential fact asto what type of work done by thisMinistry infringed
the petitioner’s congtitutional and legal right. Sincethewrit petition isbased on hypothetical
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logic and has made this Ministry an unconcerned ingtitution in the matter raised in the
petition, therefore the writ petitionisliableto be dismissed, let it be dismissed.

In the present case docketed before this Bench as per rules, thewrit petitioner the advocate
Ms. Meera Dhungana submitted that the legal arrangements made in section 4(3) of the
Socia Events Reforms Act, 2033 has discriminated in the punishment between the bride
side and the groom side while they commit the same offense. It is found that if the bride
side demands for dowry the punishment is high and if the groom side demands for dowry
the punishment is softer one and upon perusal it givesaclear glimpse of dominance of the
patriarchal value and thinking. Sincethe said provision madein sub-section (3) of section4
isincond stent with theArticle 11 of the Constitution of the Kingdom of Nepal, 2047, therefore,
|et the appropriate order beissued directing the opponentsto amend thesaid legal arrangement
based on the principle of equality. Learned Deputy Government Attorney Mr. Brajesh
Pyakurel representing the opponentsincluding the Office of the Prime Minister and Council
of Ministersof the Government of Nepal submitted beforethe Bench that the act of receiving
dowry and giving dowry are of quite different nature and cannot be construed as the same
act, therefore there is no reason for issuance of writ as sought by the writ petitioner.

Upon perusal of the casefile and hearing the arguments of the learned counsel s representing
both the sides of the case, the Bench has to resolve the following two questions before
pronouncing itsverdict:-
1. Whether or not the legal provision made by section 4(3) of the Social Events Reforms
Act, 2033 isagainst the constitutional right of equality of women.
2. Whether or not the court should issue an order declaring the said provision ultra vires
pursuant to Art 88(1) of the Constitution of the Kingdom of Nepal.

So far the first question is concerned, upon perusal of the section 4 of the Social Events
ReformsAct, 2033 it under the heading “ The bride side not permitted to receive” provides
in sub-section (1) that the bride sidewhile their daughter or like personistobemarriedis
not permitted to receive or give in exchange any cash or property from/to the groom’sside
and in sub-section (2) it provides that the bride side should not give pressure to the groom
side putting demand specifying the quantity of ornaments, clothes, cash or kind or rea
estate. Similarly, in the sub-section (3) of the said section it is seen as provided that any
person violating the provision of sub-section (1) shall be punished with afinefrom Rs. 12
thousand to Rs. 25 thousand or an imprisonment of one year or with both including the
forfeiture of the monetary value of such dowry. The person giving the dowry shall be
punished with half of the said punishment.

The provision contained in sub-articles (1), (2) and (3) of Article 11 of the then prevailing
Consgtitution of the Kingdom of Nepal, 2047 BS (1990 AD) under the heading right to
equality has provided asthefollowing:-
(1) All citizens shall be equal before the law. No person shall be denied the equal
protection of the laws
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(2) No discrimination shall be made against any citizen in the application of genera
lawson grounds of religion, color, sex, caste, tribe, origin, language or ideol ogical
conviction or any of these.

(3) The State shall not discriminate against citizens among citizens on grounds of
religion, race, caste, tribe, sex, origin, language or ideological conviction or any of
these.

Provided that nothing shall be deemed to prevent the making of special arrangements by
law for the protection, empowerment or advancement of women, children, aged and the
disabled, those who are physically or mentally incapacitated or the people who are
economically, socialy or culturally backward.

Upon perusal of aforesaid constitutional provisionsit isfound that there does not exist any
provision permitting the Stateto make alaw providing morefacilitiesto the groom sideand
lessfavoring the bride side. Upon examination of the provision of section 4(3) of the Socia
Events Reforms Act, 2033, it is found that in case the bride side demands dowry, the
punishment for the dowry giver or the groom side shall be half of the punishment imposed
for the dowry receiver or the bride side. Unless two parties agree to take and give dowry,
the commission of the said offenseis not possible. Thelearned government attorney could
not clarify asto how giving and taking of dowry was materially different specifying reasons
therefor. There does not exist any reasonable ground to discriminate the bride and the
groom sidesimply on that reason, and impaose higher punishment to thebrideside. Apparently
thesaid legal provisionin questionisfound to beinconsistent with the Rightsto equality as
enshrined in Article 11 of the Constitution of the Kingdom of Nepal, 2047.

Since the aforesaid legal provision in question is found as inconsistent with the right to
equality it will not be proper to continuewith the said legal provisionintheexisting condition.
ThisCourt has on several occasions passed the ordersdirecting to amend such discriminating
lawsin many cases|[for example, Writ petitioner Meera Dhunganaand Othersvs. Ministry
of Law, Justice and Parliamentary Affairs et al, Writ No. 3392 of the year 2050 BS (1993/
94 AD), Nepal Law Reporter, 2052 (1995/96 AD) page 462); Writ petitioner Dr. Chanda
Bajracharyavs. Ministry of Law, Justice and Parliamentary Affairs and Others, Writ No.
2816 of the year 2051 BS (1994/95 AD), Nepal Law Reporter, 2053 (1996/97 AD) page
537); Writ petitioner SapanaPradhan Mallavs. Ministry of Law, Justice and Parliamentary
Affairs and Others, Writ No. 2736, Nepal Law Reporter, 2053 (1996/97 AD) page 105)
and since the writ petitioner has sought the issuance of order for making or causing to
make necessary legal provision based on the principle of equality, this order is hereby
issued in the name of the Office of the Prime Minister and Council of Ministers of
the Government of Nepal directing it to make the appropriate legal arrangement
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based on the principle of equality. Let the copy of the Order be given to the Office of
the Attorney General and the case file be delivered as per rule.

Sd
Anup Rg Sharma
Justice

We concur with the above opinion.

gd gd
Pawan Kumar Ojha Ram Prasad Shrestha
Justice Justice

Date:- Thursday, the 28" day of the month of Mangshir of theyear 2063 BS (corresponding
t0 2006/12/14 AD)
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Supreme Court, Special Bench
Rt. Hon’ble Chief Justice Kedar Prasad Giri
Hon’ble Justice Anup Raj Sharma
Hon’ble Justice Bala Ram K.C.
Order
Writ No. 063-WS-0019 of the Year 2060

Sub: Mandamus and any other appropriate order

Ms. Rama Panta Kharel, self and on behalf of Pro-Public................. 1
Mr. Prakash Mani Sharma, self and on behalf of Pro-Public...... ...... 1 Petitioners
Mr. Raju Prasad Chapagain, self and on behalf of Pro-public...... .... 1

Vs.

GoN, Prime Minister and Office of the Council of Ministers,

SIiNGhadurbar ...... ..o 1
Ministry of Women, Children and Social Welfare............... ...... 1
Ministry of HOME ......ovviiiie e e e e, 1 Respondents
Ministry of Local Development, Pulchowk............ ............... 1
National Planning Commission, Singhadurbar ................. ....... 1

Nepal National Human Rights Commission, Hariharbhawan .......1

Bala Ram K.C. The content and order of the writ petition submitted before this Bench
pursuant to Article 23, and 88 (2) of thethen Constitution of the Kingdom of Nepal, 1990is
asfollows:-

Section 5 of the Social Practice (Reform) Act, 2033, prohibits the groom’s party from
coercing for procurement of cash, kinds, dowry or any parting gifts from the bride’s party
during or after marriage; and the said Section al so prohibitsthe groom’s party from denying
to accept the bride provided dowry thereto is not given. Pursuant to the said Section, one
set of ornaments and a maximum of ten thousand rupees may be provided in the form of
dowry. Where aperson contrary to the said Section performsany act, the personin question

26



shall be fined with ten thousand rupees or sentenced to 15 days imprisonment or both
wherein the principal amount received therein shall be seized. Likewise, Section 11 prohibits
pompous display of the dowry or any gifts provided thereto. Where a person performs any
act contrary to this Section, the person in question shall be fined a sum of five thousand
rupees or sentenced to seven days or both.

The petitioners contend that the said provision has been incorporated for the purpose of
controlling the dowry culture rather than its eradication. Pursuant to the changed context
and social need, dowry system should be eradicated but unfortunately the said provision
failsto address this need. Whether the amount is ten thousand or more than ten thousand,
socid evil is socia evil and law does not recognize such socia evils. Irrespective of the
quantity of the dowry, thisculturewill provide continuity to gender violence. Therefore, the
legal provision prescribed under Section 5 (2) of the Social Practice (Reform) Act, 2033, is
inconsistent with the Preamble of the Constitution and is also contrary and inconsistent
withArticle11, 12 (1), 25 (1) of the Constitution and contrary and inconsistent with Article
1, 2 (b), (f), 3, and 5 of the Convention on the Rights of Women [i.e. Convention on the
Eradication of All Formsof DiscriminationsAgainst Women 1979, CEDAW]. The petitioners
further contend that wherethere arelawsfor controlling social malpractices, lack of proper
initiatives for controlling malpractices relating to dowry provides further impetus to
mal practicesrelating to dowry. Likewise, they contend that the order and directivesissued
by the Supreme Court has not been adhered to and have pursuant to Article 88 (1) and (2)
of the Constitution of the Kingdom of Nepal, 1990 have sought for the issuance of the
following orders:

(@) Issuance of an order for framing of appropriate laws in order to make the criminal and
violent activities arising due to the dowry system punishable so as to generate a non-
violent atmosphere.

(b) That provisions prescribed under Section 5 (2) being inconsistent with Article 11, and 12
(2) of the Constitution and inconsistent with Article 1, 3, and 5 of CEDAW should to the
extent of such inconsistency be declared void.

(c) That an order of mandamus should be issued for operating public awareness programs
against dowry through media.

(d) That an order of mandamus should be issued for the purpose of initiating legidative
methods so asto end gender discrimination on the basis of marital statuswith regardsto
ancestral property and to discourage the dowry system.

(e) That an order should beissued for constitution of ahigh-level committeefor the purpose
of studying and making recommendationsfor the protection of therights of the women
and other orders deemed necessary should be issued on the basis of the report of the
committee.
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An order had been issued by this Bench on October 11, 2006 asking the respondents asto
why the order sought by the petitioners need not beissued. Similarly, the order prioritizing
the case had directed the court to present the case before the bench upon submission of the
rejoindersfrom the respondentswithin 15 days or upon the expiry of thelimitation prescribed
for submission of rejoinder.

Theregoinder submitted by the Ministry of Homereads as such: Asto what lawsneed to be
formulated or amended or repealed falls within the domain of the Parliament and as such
where the petitioners have made this Ministry arespondent, the respondent prayed to have
thewrit petition quashed.

Likewise the rejoinder submitted by National Human Rights Commission reads as such:
That it cannot be disputed that violence perpetrated against women dueto dowry isagainst
the human rights of women and that everyone from their respective sectors should take
initiativeto control theviolation of such rights. That majority of petitions submitted before
this Commission highlights dowry asthe principal element of violence against women and
that the Commission has been initiating investigations agai nst these petitions.

Similarly the rejoinder submitted by National Planning Commission reads as such: That
where there is no reason for making the Commission arespondent, the respondent prayed
to have the writ petition quashed.

The rejoinder submitted by the Ministry of Women, Children and Social Welfare reads as
such: That Section 16 under the Chapter of Partition had been repealed and Section 2
under the Chapter of Women’'s Property had been amended so as to maintain gender
equality. The respondent further state that it would have been more appropriate had the
petitioners lobbied with the Parliamentarians rather than entering the jurisdiction of the
court. That it isthe responsibility of institutions represented by the petitionersto raise social
awareness against the culture of dowry and the respondent prayed to have the writ petition
quashed.

Therejoinder submitted by the Prime Minister and Office of the Council of Ministersreads
as such: That the formulation or amendment of laws fdls within the exclusve power of the
L egid ative and where such matters cannot beregulated by this office, thereisno sufficient grounds
for making this office a regpondent. That dowry had been recognized as abad system and for the
purpose of contralling it Socia Practice (Reform) Act had been promulgated and enacted from the
year 2033. That Section 5 (2) of the Act limits and confines the system of dowry within their own
culture and tradition and prohibits unnecessary pompous display during any socid events. Thet in
order to maintain gender equdity, Some Nepad Amendment Act, 2063 had been enacted by the
Houseof Representative wherein Section 16 under the Chapter of Partition had been repealed
and Section 2 under the Chapter of Women's Property had been amended. That matters
relating to treaties cannot be directly invoked by a person and where the writ petition has
been submitted with regards to international treaties, the respondent prayed to have the
writ petition quashed.
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Where the case pursuant to the rules had been submitted before this Bench, the learned
advocates, Mr. Prakash Mani Sharma and learned advocate Ms. Sarmila Shrestha for and
on behalf of the petitioners made the following submissions. That the provision of providing
one set of ornaments and a maximum of ten thousand rupees pursuant to their culture and
traditionisaprincipa element of generating violence against women. That where dowry
has been legally recognized, the said recognition is deemed to be inconsistent with Article
11 and 12 (1) of the Constitution and Article 1, 3, and 5 of CEDAW and the learned
advocates prayed to declare the provision void and prayed for legal provisions deemed
necessary for effective control of crimesand violent activities perpetrated against women.
Furthermore, the learned advocates prayed for initiating awareness campaigns against
dowry and also prayed for issuance of an order for the purpose of constitution of a high-
level committee to conduct a study and make recommendations for eradication of the
dowry system.

On behalf of the government of Nepal, Deputy Attorney General Mr. Narendra Prasad
Pathak made the following submissions: That formulation or amendment of lawsfallswithin
the exclusive power of the Legisative and that the court cannot intervene on matters
wherelegidativewisdom hasbeen applied. That, dowry has been recognized asamal practice
wherein Socia Practice (Reform) Act, 2033, had been enacted to control such practices.
That, discriminatory laws identified by the petitioners asthe principal element of violence
against women has been amended. That were public awareness against dowry mal practices
can beraised by ingtitutionslikethe petitioners, thelearned Deputy Attorney General prayed
to have the writ petition quashed.

Today being the date scheduled for rendering averdict, the Bench upon perusal of the writ
petition and the deliberations made therein by the learned advocates deems that decision
should be made on thefollowing issues:-

(a) Astowhether or not Section 5 (2) of the Socia Practice (Reform) Act, 2033isinconsistent
with Article 11, 12 (1) of the then Constitution of the Kingdom of Nepal, 1990 and
inconsistent to Article 12 and 13 (1) of the present Interim Constitution, 2063 and
inconsistent with Article 1, 3, and 5 of Convention on Elimination of All Forms of
Discrimination Against Women, 19797

(b) Asto whether or not the order sought by the petitioners need to be issued?

With regards to the first question, the petitioners contend that rather than eradicating the
system of dowry by formulating laws and policies deemed necessary, the respondents
pursuant to the Constitution and international treaties have failed to execute their legal
obligations and on the contrary have enacted the Social Practice (Reform) Act, wherein
Section 5 (2) of the said Act providesvalidity to the culture of dowry and have prayed that
Section 5 (2) be declared void and have also sought for drafting of effective laws for
eradication of the dowry system. Likewise, the petitioners have also prayed for operating
awareness programs against dowry through the mediaand have a so prayed for constitution
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of high-level committee to conduct a study and make recommendations for eradication of
thedowry system. Onthe contrary, the rejoinder submitted by the respondent Prime Minister
and Office of the Council of Ministers contend that the State had recognized the dowry
system as a malpractice and in order to control such practices had enacted the Social
Practice (Reform) Act, 2033. That, Section 5 (2) of the said Act, limits the provision of
dowry within one’s own culture and tradition and curtails unnecessary pompous display
during any social events. That whereit isa so theresponsibility of thecivil society and non-
governmental organizations represented by the petitioners' in creating public awareness
and the respondent prayed to have the writ petition quashed.

Section 5 (2) of the Socia Practice (Reform) Act, 2033, sought by the petitioners to be
inconsistent reads asfollows: At the time of consummation of marriage, other than one set
of ornaments, dowry may be provided up to amaximum of ten thousand rupees pursuant to
their tradition. Sub-section (2) is related to Sub-section (1) and (3) of Section 5. Sub-
section (1) prohibitsthe groom’s sidefrom coercing the bride’ sfamily to provide any dowry,
donation, and parting giftsduring or after consummeation of marriage and also prohibitsthe
groom from not accepting the bride provided no dowry is given thereto and a so prohibits
both the partiesin pre-determining the quantum of dowry and parting gifts to be provided
therein. Where provisions prescribed under Section 5 (1) and (2) isbreached, Section 5 (3)
prescribesfor forfeiture of the capital amount and the person in question shall be fined ten
thousand rupees or shall be imprisoned for a period of fifteen days or both.

The said provision raised by the petitioners is directed towards controlling the system of
dowry during and upon consummation of marriage. Chapter on Women's Property and
Chapter on Partition under the Muluki Ain, has provisions relating to dowry. Section 4
under the Chapter of Women's Property prescribesthat any movable and immovable property
provided by the maternal side and by the relatives and friends and any property increased
therein shall be deemed to be dowry and Section 5 of the said Chapter provides such
women the right to enjoy the dowry as per her wishes. The said law and this court have
recognized such property to be self earned property that may be enjoyed as per her wishes.

Perusal of the Preamble of the Social Practice (Reform) Act, 2033, highlightsthat the said
Act had been enacted to control pompous competition and unnecessary expenses
during any social events. Construction of Section 5 (2) also highlights and indicates
that the objective of the Section is to control the system of dowry. The provision
that a maximum of ten thousand rupees may be given as dowry according to their
tradition generally signifies and targets that dowry should not be given. Where in
the absence of any such traditions, provided dowry is given then such act shall be
deemed to be an act of criminal offense. In the absence of any such tradition and
provided where such tradition exists, if the limitation prescribed under Section 5
(2) is breached, Section 5 (3) prescribes for forfeiture of the principal amount and
the person in question shall be fined ten thousand rupees or shall be imprisoned for a
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period of 15 days or shall be subjected to both punishment and therefore, it cannot be
deemed that the said provisions provides continuity and refuge to the culture of dowry.

The petitioners contend that provisions prescribed under Section 5 (2) of the Social Practice
(Reform) Act, 2033 areinconsistent with Article 11. 12 (1) of the Constitution of the Kingdom
of Nepal, 1990, and inconsistent with Article 1, 3, and 5 of Convention on the Elimination of
All Forms of Discrimination Against Women, 1979 [CEDAW]. The provisions prescribed
in the former Constitution have been incorporated in the present I nterim Constitution. It is
not sufficient to merely state that laws are inconsistent with the Constitution; rather such
allegations should be based on clear grounds and reasons. The writ petitioners have failed
to state as to how and against whom Section 5 (2) of the Act is unequal. Likewise, the
petitioners have failed to state as to how provision is contrary and inconsistent with the
right to freedom guaranteed under Article 12 (1) of the former Constitution currently
incorporated under Article 12 of the present Congtitution. It isnot sufficient to merely state
that a certain section or provision of the law isinconsistent. It is the responsibility of the
petitioners to prove that such laws are inconsistent.

With regardsto the contention that Section 5 (2) of the Social Practice (Reform) Act, 2033,
isinconsistent with Article 1, 3, and 5 of CEDAW, it isthe obligation of the State to fulfill
theresponsi bilities generated by theinternational treatiesto which Nepal isaParty. Although,
provisions of international treaties are equivalent to national law and where national laws
areinconsistent, the provision of international treatiesis deemed to prevail. Nevertheless,
this court pursuant to Article 88 (1) of the former Constitution and Article 107 (1)
of the Interim Constitution cannot make a judicial review and see as to whether
or not the national laws are inconsistent with the provisions prescribed under the
international treaties. Judicial review of national laws is made pursuant to those
Avrticles of the Constitution. In addition to this, the petitioners have failed to clarify asto
how the said provisionisinconsistent with Article 1, 3, and 5 of the CEDAW.

Therefore, as stated hereinabove, the pleathat Section 5 (2) of the Social Practice (Reform)
Act, 2033 isinconsistent with Article 11, 12 (1) of theformer Constitution and inconsi stent
with Article 12 (1) and 13 of the present Interim Constitution cannot be deemed to be
inconsistent. The petitioners have failed to clarify and state the grounds of such
unconstitutionality and provided the disputed provision is deemed void, it would have an
effect inthe application of other lawsrel ated to dowry and therefore the provision prescribed
under Section 5 (2) of the Social Practice (Reform) Act, 2033 cannot be deemed to be
unconstitutional and order as sought by the petitioners cannot beissued. Thewrit petitionis
deemed to be quashed.

Socia Practice (Reform) Act, 2033, was enacted for the first time on October 20, 1976.
The Preambleof theAct highlightsthat the objective of theAct wasto control theincreasing
competitiveness and unnecessary expenses during social events. Section 2 (a) of the Act
defines social practices wherein pursuant to the said definition social practice referred to

31



any marriage, thread wearing ceremony, rice feeding ceremony, naming ceremony, birth
anniversary, and obsequious ceremony. In order to control unnecessary expenses and
competition, the enactment of Social Practice (Reform) Act, 2033, is a commendable act
made by the Legidative. The said Act can be deemed to be a welfare legislation.

There is a tradition of organizing parties during any social events and there is aso the
tradition of organizing social eventsfor 2/3 days continuously wherein hundreds of people
are invited. Social events in particular during marriage there is the tradition of
providing ornaments, household goods and luxurious items from the bride’s family
which is uncontrollable and widely prevalent and it seems that no law in this regard
has been enacted. Social events in the Nepali society has become very pompous
and extravagant and it is evident from the fact that where one neighbor or any relative or
member of afamily causesto invitefive hundred people his neighbor or member of another
family tends to invite more than five hundred people. In other words, there is lack of
implementation of law and lack of awareness among people that unnecessary expenses
should not be done and as aresult of the demonstration effect between various parties has
anegativeimpact on the social practices. Rather than being affected by the demonstration
effect, provided people were to follow the principle of cut your coat according to your
cloth, then such unnecessary expenses and pompous display can be discouraged. The
government needs to take necessary steps in this regard.

Where expenses in socia events is done upon procuring loan or where such events are
organized by spending one'slifetime saving will have an adverse effect on the education of
the children, their welfare and daily life. Provided, the fact that unnecessary expenses
based on competition should not be doneisto beredized by al citizens, then probably laws
in this regard may not be deemed necessary. The Act has been enacted since even an
ordinary citizen tends to spend beyond his capacity and also because there is a lack of
awareness among them. On the one hand, due to lack of education, tradition, recognition,
custom, and superstition peopl e tend to spend what is not within their capacity whereason
the other, due to ineffective implementation of the law, there is atradition and practice of
spending beyond their capacity. In thisregard, it is not sufficient to merely draft laws but
laws should be effectively implemented which isevident from thelack of effective execution
of the Socia Practice (Reform) Act, 2033. For ineffective implementation of laws there
arethreereasonswhich are as such: lack of effective execution of laws, lack of importance
of laws and lastly is lack of awareness among us.

Social Practice Reform Act had been enacted in B.S. 2033 wherein cases instituted under
the said Act was represented by the State and was investigated and submitted by the
police. Upon perusal of other provision of theAct, it can be deemed that theAct in order to
control unnecessary expenses had incorporated all necessary matters but in practice, the
Act was never implemented. It is necessary to create awareness among people that
unnecessary expenses should not be made during social events and that |aws should not be
breached but should rather be followed. The custom of pre-marriage payment, custom
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of dowry, other financial obligations, invitation to many people, pompous display
during parties has an adverse effect on the daily lives of people. These functions
involve financia resources and such resources should be perennial. In a country like us
where the implementation of law is weak and where there is a rebate in unnecessary
expenses may invite corruption among civil servantsand provided such apersonisacitizen
then such a person has no other option but to procure |oans which has an adverse effect on
the education, health and lives of the children.

Social Practice Reform Act has controlled the practice of receiving pre-marriage payment
and dowry and has also controlled the number of invitee to a wedding procession and
parties. These have been provisioned with the obj ective of maintaining the economic interest
of the citizens. Where an Act has been enacted for the welfare of all citizens, the State
should have taken effective measures for its implementation and likewise the society and
each individual should havewelcomed theAct and assisted in its successful execution. The
spirit and intention of the Act isto curb and curtail unnecessary expenses during any social
events. With regards to the effectiveness of the Act, the Act has been enacted for more
than thirty years but there has not been any effective execution of the law in controlling
unnecessary expenses. Therefore, for effective execution of law, there hasto be awareness
among the society and the citizens.

For resolution of any constitutional or legal issues, it is not sufficient to merely register a
petition but alternative methods or recommendationsfor resolution of such disputes should
also be submitted. A precedent in this regard has been propounded by this court in Bal
Krishna Neupane vs. Cabinet Secretariat regarding privatization of Harisiddhi Brick
Factory. In the present writ petition no alternatives for resolution of the issue has been
presented by the petitioners. Nevertheless, taking into consideration the importance
and gravity of the issue raised by the petitioners and where the writ petition with
regards to the issue of constitutionality has been quashed, the court deems it
necessary to issue the following directive orders against the respondents.

(a) InNepal, social event isnot that whichis celebrated repeatedly. Pursuant to our society,
our ancestors, tradition, religion and our culture, thereisaconcept that such events should
be celebrated according to our tradition and culture. Thereis a practice of spending one's
lifetimeearning in asocia event or thereis also the practice of organizing such events by
procuring loans. In order to minimize and control such practices, there is a need to raise
awareness among citizens. Due to lack of awareness, their upbringing and the family
environment, they are of the view that law will not bring any reforms and this is evident
from the weak execution of the law. If we are to look into the marriage ceremony, other
than the Hindu tradition there are other religious communities who conduct their marriage
by inviting limited number of people and the marriageisconsumed within few hours. Hindu
tradition isjust the opposite. Provided, the present generation can be sensitized on theissue
of unnecessary expenses and can be sensitized that social events can be consumed without
providing any pre-marriage payments or dowry or by inviting lesser people and that such
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acts are not only wasteful expenditure but also a crime then thiswould assist in changing
the mindset of the present generation.

From among the socia events, marriage is deemed to be most pompous and expensive
event. Even where the bride and groom are educated, they fall a victim to their parents
who have influenced by tradition wherein marriages are consumed upon receiving pre-
marriage payments and dowry. In order to control such practicesit is necessary to raise
awareness among the society and citizens. Therefore, in order to sensitize and raise
awareness among school going children, in particular the college going students,
Social Practice Reform Act should be incorporated within their curriculum and
they should be educated on the intention, objective and provision of the Act and should be
sensitized on the economic aspect which in the longer term would have an effect and
would eventually assist in the effective execution of the Act and therefore, Nepal
government in this regard should determine the level of students to be targeted
and thereby include the Social Practice Reform Act, 2033 in the curriculum.

(b) Where provisions of theAct are not implemented ipso facto signifiesthe administrative
mechanism to be weak and irresponsible. Non-implementation of law signifies non-
compliance of the law making function of the sovereign Parliament. Rule of law and
breach of law are mutually exclusive. Daily violation of the Socia Practice (Reform)
Act, 2033, isamockery to good governance and rule of law. Thereisno other dternative
to the effective execution of law. Social eventsin particular the custom of pre-marriage
payments, dowry, and inviting people more than that has been prescribed and pompous
display has been criminalized by the Act but unfortunately where petition against breach
of the Act has been made there is no initiative towards initiating any proceedings.
Where such acts have been criminalized by the Act, either proceeding pursuant to law
must be initiated or else such acts must be decriminalized. Can this be done and is it
proper? Wherealaw ismade by the Legislative, itistheresponsibility of the Executive
to implement the law in letter and spirit. The Executive cannot be a witness to the
violation of the law. Therefore, it is hereby directed to uphold or cause to uphold
the law in letter and spirit and is also directed to establish mechanism deemed
necessary for effective monitoring of the implementing of the provision of the
Act.

(c) The practice of uncontrolled expenses during social events and the practice of not
auditing the expenses and ineffective execution of the Socia Practice (Reform) Act,
2033, tend to create corruption among the people. Sacial Practice (Reform) Act, 2033,

is an Act enacted for controlling uncontrolled expenses and pompous display and
thereforeit is deemed necessary to create awareness about the law among the citizens
so asto create conducive environment for implementation of the law. With regardsto
the effectiveimplementation of law, lawsregarding conditions of servicefor civil service
employees, for police and army, for employees working in government owned and
semi-owned institutions and for teachers have been enacted wherein the conducts
prescribed under the Social Practice Reform Act, 2033, should be included in their
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respectivelawsand breach of theAct should be deemed to be contrary to the prescribed
conduct. Therefore, a directive order is hereby issued in the name of the Prime
Minister and Council of Ministers to include the provision prescribed under
the Social Practice (Reform) Act, 2033, under the provision of conduct and
provided any civil servant performs any act contrary to the Act, then such act
should be deemed to be contrary to his conduct and provision of initiating
departmental actions against such employee should also be included and it is
also hereby directed to make provision for each employee to submit his
accounts pursuant to Section 15 of the Act provided such employee performs
any social acts. It is hereby ordered to provide a copy of this order to the Prime
Minister and Office of the Council of Ministers through the Office of the Attorney
General and to maintain the case file accordingly.

sd
Bala Ram K.C.
Justice
Concurring with the above opinion.

s/d s/d
Anup Rg Sharma Kedar Prasad Giri
Justice Chief Justice

Bench Officer: Nripdwhoj Niraula
Dated: 26 day of the Month of Ashar of the Year 2065 (July 10, 2008 A.D.).............
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Supreme Court Special Bench
Hon’ble Justice Min Bahadur Rayamajhee
Hon’ble Justice Sharada Shrestha
Hon’ble Justice Badri Kumar Basnet

Order
Special Writ No. 98 of the Year 2062(2005 A.D)

Sub: Praying for the issuance of an appropriate order including order of Cer-
tiorari, Mandamus etc. as per Article 88 (1) of the Constitution of the King-
dom of Nepal, 1990

On Behalf of Women, Law and Development Forum, located at Thapathali,
Ward No. 11 of the Kathmandu Metropolitan City, and also on her own

behalf Advocate Sapana Pardhan Malla ........cocoeeeeeeeeeoeverseerereeseesenene 1 Petitioners
On behalf of the above mentioned Women, Law and Development Forum
and also on her own behaf Advocate Meera Dhungana.................... 1
Vs.
Office of the Prime Minister and the Council of Ministers of the Government
OF NEP@L.....eeeeeeeee e 1
Ministry of Law, Justice and Parliamentary Management,
SINGNAUIDEN ... 1
Office of the Speaker of the House of Representatives, Singhadurbar.......1
National Assembly, Singhadurbar...............ccccoiiven e, 1 Respondents
Ministry of Home Affairs, Singhadurbar .. : S I
Ministry of Women, Children and Social Wefare S| nghadurbar .............. 1
Ministry of Law, Justice and Parliamentary Management,
SINGhAOUIDAr ... . ... —————— 1
Ministry of Health and Population, Ramshahpath ............ccccccceeennl 1

Min Bahadur Rayamajhee J: Thefactsand the decision delivered upon thewrit petition
filedinthisCourt asper Article 88(1) and (2) of the Constitution of the Kingdom of Nepal,
1990 are briefly asfollows.

Citing the provisions of various national and international legal instruments, the petitioners
contended that Articlell of the Constitution of the Kingdom of Nepal, 1990 guaranteed the
right to equality; Article 12 guaranteed theright to freedom, clause(7) of Article 26 directed
the Stateto adopt apolicy of causing the maximum involvement of progressin the national
devel opment by providing for making special provisionsfor education, health and employment
of women, and clause(8) of the sameAvrticle directed the State to adopt a policy of making
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necessary provisionsfor protecting the rights and interests of children by preventing their
exploitation. Likewise, Article 16(2) of them Universal Declaration of Human Rights, 1948
provided that marriage shall be entered into only with the free and full consent of the
intending spouses; Articles 1,2,3 and 16(b) guaranteed the equal right freely to choose a
spouse and to enter into marriage only with their freeand full consent. Articles1,2,3and 5
of thelnternational Covenant on Civil and Political Rights,1966 provided for ensuring equaity
of men and women and Article 23(3) provided that no marriage shall be entered into
without the free and full consent of the intending spouses. Similarly, Article 2 of the
Convention on the Child Rights, 1989 stipul ated that the State parties shall ensure all the
rightsavailablefor the children and shall also ensurethat children are protected against all
forms of discrimination. Article 3 of the said Convention provided that in all actions
concerning children their best interests shall be a primary consideration; it has enjoined
upon the State to undertake to ensure the children such protection and care asis necessary
for their well-being, if their legal guardian failed to act in their interest. Article 12 (2) the
International Covenant on Economic, Social and Cultural Rights, 1966 has provided for the
steps to be taken for reduction of still-birth rate and of infant mortality and for healthy
development of children. Likewise, Recommendation No. 21 relating to the I nternational
Convention on the Elimination of All Forms of Discrimination against Women, 1979 has
been brought forward for effective implementation of Article 16 of the Convention. It has
re-established theright to equality in marriage. Likewise, the Committee on Eradication of
All Forms of Discrimination against Women has, in Recommendation No.3, displayed
specia concern about the ever-prevailing problem of child marriage. Nepal hasratified the
above-mentioned International Conventions as a State party and, therefore, those
conventions have become effective as Nepal law as per Article 126 of the Constitution of
the Kingdom of Nepal, 1990.

The Eleventh Amendment to the National Code, 1963 (Muluki Ain, 2020) has brought
about equality in regard to the marriageable age of men and women. Section 2 of
the chapter On Marriage in the National Code has stipulated that “No marriage
can be entered unless the age of man and woman is 18 years if the guardian has
given consent and 20 years if consent of the guardian is not forthcoming and any
marriage entered in contravention of that provision shall be punishable”. Thus
even in spite of the provision of a penal law the practice of child marriage is
rampant in the society but there is hardly any action taken against such a
mal practice. But the State, which bears the obligation to monitor such things and
implement and cause the implementation of law, has treated the issue of minor
age purely as a personal issue and failed to take any steps for the implementation of
the law. This has resulted in the violence of achild right.

Section 4 (3) of the Marriage Registration Act, 2028 (1971 A.D) has prescribed the
completion of the age of 22 and 18 yearsrespectively for solemnizing the marriage of men
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and women. That provision is clearly inconsistent with the right to equality guaranteed by
the Constitution and the international human rights instruments and thus discriminates on
the basis of sex. On the one hand thislaw has been made in contradiction to the opinion of
theMedica Sciencethat awoman should have completed the age of 20 yearsto bephysicaly
able to become amother. On the other hand it has also created discrimination on the basis
of sex. Thus, the above—mentioned legal provisionisinconsistent with the Constitution and,
therefore, it deserves to be declared void.

Theimpugned clause (3) of Section 4 of the Marriage Registration Act, 2028 isincongruous
with the aforesaid constitutional provision relating to equality and the relevant international
Conventions. Hence, it ought to be declared void as per Article 131 of the Constitution of
the Kingdome of Nepal, 1990. The petitionersfurther prayed for theissuance of thewrit of
Mandamus coupled with Certiorari or any appropriate order deemed proper whatsoever
directing the implementation of Section 2 (1), (2), (3) and (4) of the chapter On Marriage
inthe National Code and also the suggestions made by Recommendation No. 21 and 231 of
the Covenant relating to women.

Theapex court issued an order directing the respondentsto present awritten reply explaining
theissueraised in the petition and al so why an order need not beissued as requested by the
petitioners. The court further directed to present the case file after receipt of the written
apply before the Special Bench.

Therespondent Secretary to the Ministry of Health and Popul ation contended in the written
reply that as the petitioners had failed to point out which type of their right had been
infringed by which act of the respondent, and as he had not infringed any rights of the
petitioners, the baselesswrit petition should be rejected.

Responding to the writ petition, the Office of Prime Minister and the Council of Ministers
prayed for the rejection of the writ petition because, asit was the exclusive domain of the
Legidature to decide what type of law needs to be legislated or what type of amendment
needs to be introduced, there was no ground to frame that office as a respondent in that
case.

Thewritten replies submitted by the House of Representativesand the National Assembly
stated that the process of timely amendment to the prevalent law including the Marriage
Registration Act, 2028 impugned by the petitioners has become stalled due to non-existence
of the House of Representatives at present. The legidative organ of the country is aways
consciousand aware of thisissue. Therefore, thewrit petition which has been unnecessarily
filed without paying attention to the present time and circumstances must be rejected.
Initswritten reply the Ministry of HomeAffairs prayed for thergjection of thewrit petition
stating that it had not committed anything unwarranted and al so therewas no legal basisfor
issuing the writ. Hence, the writ petition was without any justification.

Responding to thewrit petition the Ministry of Women, Children and Social Welfare stated
that the Marriage Registration Act, 2028 provided for the solemonization of marriage between

38



amale who had completed the age of 22 years and afemale who had completed the age
of 18 years. The age prescribed by that Act was the minimum age and even though that
minimum age had been completed the law did not provide for a mandatory provision to
enter necessarily into marriage or produce children. Thelegidature had simply provided for
the feasibility of marriage at the completion of that minimum age. By thisarrangement the
Legidature has simply created the space for resolution of the obstacles and difficulties
which may affect the society. Marriage is something which takes place between a man
and awoman, and it cannot take place without their mutual consent. As such, consenting
persons can be supposed to be capabl e of thinking about their personal interests and rights
and also because there was ho compulsion to enter into marriage at the completion of the
minimum age prescribed by the law, it was not proper to assure that the discretionary
provision of the law had created discrimination or it had ignored the aspect of women’s
health.

The Ministry of Women, Children and Social Welfare further stated that the Government
had conducted theinvestigation and filed the prosecution charge sheet asthe plaintiff, ina
competent court within the stipulated time-limitin all casesrelating to child marriagewhich
were defined as a penal offence under the law to be prosecuted by the State and which had
come to the notice of the Government. As the Government was also active in the
implementation of the verdicts delivered in such cases, and the domestic and international
laws were being complied with, there was no need of issuance of an order by the apex
court for their implementation as asked for by the petitioners. Hence, the writ petition
deserved to be rejected.

Another respondent, the Ministry of Law, Justice and Parliamentary Management, in its
written reply, submitted that the Government was conscious of and active towards the
implementation of the existing legal provisions relating to child marriage. Child marriage
has been recognized as an offence and placed under Schedule 1 of the State Cases Act,
2049 (1992 A .D). Thoseresponsblefor enteringinto or causing thesolemnization of childmarriage
were prosecuted for the offence seeking maximum pendty for one who was mature. In such a
Stuaionthepetitioners damabout thelack of effectiveimplementationwasunjudtifiable. Smilarly,
theprovisonmadein Section 4(3) of theMarriage RegigrationAct, 2028 wasbased ontheassumption
that women used to become adult earlier in comparison to men. Theimpugned provision did not
intend to discriminate by pleading that the marriagesbl e age of women should belower than that of
men. Rather it only intended to definethe state of child marriage by prescribing the minimum age of
men and women for marriage. Hence, the petitioners claim was neither reasonable nor
lawful and, therefore, it must be rejected.

Petitionerslearned Advocate Sapana Pradhan Mallaand M eera Dhungana, appearing before
the Bench to defend their petition, which was scheduled for hearing as per the Rules,
submitted that child marriage used to cast much adverse effect on the reproductive health
of women. A study made by UNICEF in various countries and published as Innocenti
Digest No. 7, March 2001, Early Marriage of Child Spouses showed that whereas
the maternal death rate among the pregnant young girls aged between 15 to 19 years was
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20 times higher than the maternal death rate among the pregnant women belonging to the
age groups of 20to 24 years, the maternal death rate of pregnant young girlsaged below 15
years was 500 times higher. In our country also the statistics showed that the maternal
death rate was 539 every one hundred thousand. Because male persons do not give birth
they do not have to face the adverse effect. But the women who bear children have to face
the adverse effect. The modern Medical Science does not believe that the sexual organs
could becomefully developed until and unless one reached the age of 20 years. Considering
that the provision contained in Section 2 of the chapter On Marriage inthe National Code
discriminated between men and women regarding the age of marriage on the basis of sex,
it was set right through the Eleventh Amendment by providing that the marriageable age
for men and women ought to be 18 years with the consent of the guardian and 20 years
without the consent of the guardian. But as the provision made in Section 4(3) of the
Marriage Registration Act, 2028 stressed on the requirement of 22 years of age in case of
men and 18 years of age in case of women for entering into marriage and as that law was
still today into operation, it must be repealed as per Article 131 of the Constitution of the
Kingdome of Nepal, 1990. Similarly, although Section 2 of the chapter On Marriage
prevented child marriage, itsactual implementation wasineffective. Even though the national
statistics presented by agovernment body itself had recognized that the incidence of child
marriage in Nepa was in abundance, the examples of legal action against the persons
guilty of such an offence were very few as shown by the available data. The learned
Advocates, therefore, called for the issuance of an appropriate order including the writ of
Mandamusto the respondents for the effective implementation of Section 2 of the chapter

On Marriage.

Appearing on behalf of the respondent Government of Nepal, learned Deputy Attorney
General Narendra Prasad Pathak argued that the petitioners had failed to point out clearly
who were the officials responsible for implementation of the law. The Government was
committed to control child marriage and to prosecute those responsible for assisting in the
occurrence of child marriage. Such people were also getting punished for their acts of
malfeasance. The Marriage Registration Act had ssimply prescribed the minimum age for
getting married. Thelaw hassimply declared that awomen and aman were not eligiblefor
getting married unlessthey had reached the age of 18 and 22 years respectively. That isto
say, the law had granted freedom to awoman to decide about her marriage only at the age
of 18 years whereas it had made a man to wait for 22 years, thereby prescribing the
respective limitsfor them. Thus, thelearned Deputy Attorney General submitted that there
was no ground or justification for issuing the writ petition and, henceit must be rejected.

Considering about the decision to be madein the case, the Bench observed that the petitioners
had sought for the annulment of Section 4(3) of the Marriage Registration Act, 2028 as per
Article 131 of the Congtitution of the Kingdom of Nepal, 1990 as it was contrary to the
International Covenant and Conventionsto which Nepal was aso aparty and also Articles
11,12, 26(7) and (8) of the 1990 Constitution of Nepal. Likewise, whereas the petitioners
had also mainly prayed for the issuance of an appropriate order including the writ of
Mandamus for the effective implementation of clauses (1), (2), (3) and (4) of the chapter
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On Marriage on the National Code, it appeared from the written replies submitted by the
respondents that the impugned Section 4(3) of the Marriage Registration Act was not
incongruous with the Constitution and the international Covenants, to which Nepal wasa
party, and also the provisions contained in Clauses (1), (2), (3) and 4 of the chapter On
Marriage were being implemented. Against that background the Special Bench decided
to resolve the following issues for the sake of resolution of the dispute raised in the writ
petition:

(1) Whether or not the legal provisions contained in Section 4(3) of the Marriage
Registration Act, 2028 wasinconsistent with Articles 11 and 12 of the Constitution
of the Kingdom of Nepal, 19907 Also, whether it deserved to be repealed as per
Article 131 of the Constitution?

(2) Didthereexist astate of effectiveimplementation of the provisionsmadein Clauses
(), (2), (3) and (4) of Section 2 of chapter On Marriage?, and

(3) Whether or not it was proper and justified to issue the order as prayed for by the
petitioners?

Sofar thefirst question was concerned, because the petitioners had contended that Section
4 of the Marriage Registration Act, 2028 was inconsistent with the Constitution of Nepal,
the provisions contained in impugned Sec. 4 of the Marriage Registration Act and the
relevant provisions of the international covenants and Conventions mentioned by the
petitionersin the writ petition need to be considered. Those provisions are as the follows:

1. Section 4 of theMarriage Registration Act, 2028

4. Conditions of Marriage: Except the conditionsin which marriage was not permissible
by the prevailing Nepal Law, marriage can take place between the following men and
women

(1) Of the male and the female if any one does not have his wife or her husband,
(2) If either of the male or the female is not insane, and

(3) If the male and the female had completed 22 years and 18 years of age
respectively.

2. Theprovisonrelating to marriage contained inArt.16 of the Universal Declaration
of Human Rights, 1948:

1. Men and women of the full age, without any limitation due to race, nationality or
relation, have the right to marry and to found afamily. They are entitled to equal
rightsasto marriage, during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the intending
SpousEs.

3. Article 23 (3) of the International Covenant on Civil and Political rights,
1966:

State Parties to the present covenant shall take appropriate steps to ensure equality of
right and responsibilities of spousesasto marriage, during marriage and itsdissolution.
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4. Art.16 (1) of the Convention on the Elimination of All Forms of Discrimination
Against Women, 1979:

1. State parties shall take appropriate measures to eliminate discrimination against
women in al matters relating to marriage and family relation and in particular shall
ensure, on abasis of equality of men and women:

(a) The same right to enter into marriage,

(b) The sameright freely to choose a spouse and to enter into marriage only with their free
and full consent,

(c) The samerights and responsibilities during marriage and at its dissol ution.

A study of theimpugned provision of the Marriage Registration Act, for which the
petitioners have sought annulment, shows that the petitioners had failed to point out in
their petition and also the learned counsel s appearing on their behalf had equally failed
to explainin their oral arguments made before the Bench also how and which right to
freedom granted by Article 12 of the Constitution had been infringed by the impugned
provision. Similarly, because the above-mentioned legal provision relating to marriage
guaranteed by Article 12 did not seem to cause any adverse effect on the freedom of
thought and expression, the freedom to assembl e peaceably without arms, the freedom
to open unions and associations, the freedom to move through and reside in any part of
the Kingdom, and the freedom to carry out any trade, occupation or business, there
seemed to be no need to analyze thisissuein further detail.

Now alook at the right to equality guaranteed by Article 110f the Constitution shows that

appear to betwo types of legal provisionsrelating to marriagein the prevailing laws:

1. Marriage in accordance with the provision of the chapter On Marriage in the National
Code

2. Registered marriage in accordance with the Marriage Registration Act, 2028.

The Eleventh Amendment to the National Code, introduced in the year 2058, (2007 A.D.)
amended the existing legal provision relating to the marriageable age as 18 yearsfor boys
and 16 years for girls with the consent of their guardians and, if there was no consent of
their guardians, 21 yearsfor boysand 18 yearsfor girlsand prescribed the age as 18 years
for both boysand girlswith the consent of their guardians and, if there was no consent of
their guardian 20 yearsfor both boysand girls. Section 4 (3) of the Marriage Registration
Act, 2028 provided that for aregistered marriage amale and afemale must have compl eted
22 yearsand 18 yearsrespectively. The respondents have failed to give any justification or
rational ground for the variance manifest in thelegal provision prescribing 22 yearsfor men
and 18 years for women. Although the Ministry of Law and Justice had contended in its
written reply that the age variance was based on the assumption that women used to
become mature earlier than men. However, there was no solid ground to prove that
assumption and, therefore, the said assumption could not be deemed as being scientificin
itself. Whileinterpreting and analysing any law in regard to the issue of equality, whether
the impact caused by law among the people belonging to that class was positive or
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negative ought to be also treated as a ground. The petitioners have also presented a copy
of thestudy report titled “Innocenti Digest Vol. 2, March 2001, Early Marriage Child Spouse”
prepared by UNICEF which showed that the maternal mortality rate among pregnant
young girls of 15 to 19 years age group is twenty times higher than that of the pregnant
women belonging to the age group of 20 to 24 years and the maternal mortality rate of the
pregnant young girls aged below 15 yearsis five hundred times higher than that of the
pregnant women of 20 to 24 years age group. Asthe learned Deputy Attorney General has
failed to produce any ground to refute that finding, the report cannot be dismissed.

Now let us consider the pleataken by the Ministry of Women , Children and Socia Welfare
initswritten reply that the age prescribed by the aforesaid Act isjust the minimum age and
it does not seem to have made amandatory provision to compul sorily enter into marriage or
produce children even after the completion of that age. It hasjust prescribed the minimum
age when one may become eligible to marry. Marriage takes place between aman and a
woman and that itisnot at all possible without their mutual consent. And since the people
giving such consent are supposed to be competent to think about their personal interests,
they cannot be compelled to get married immediately after the completion of the age
prescribed for marriage. It is just a discretionary provision which cannot be treated as
responsiblefor creating discrimination and ignoring women. So far thispleaisconcerned, it
is difficult to concur with such a plea in view of the fact that ours is a less developed
country wherethefemaleliteracy rateislesser than that of the male and thereiswidespread
gender discrimination in the society. Besides, the report prepared by UNICEF has aso
drawn the conclusion that early childbearing is detrimental to the health of women, and
reproduction isan act which is possible only by women. Thisanalysis showsthat it cannot
be denied that the provision contained in Section 4 (3) of the Marriage Registration Act,
2028 appears to be somewhat different in the context of men and women.

The petitioners seem to have claimed for the annulment of section 4(3) of the Marriage
Registration Act, 2028 asper Article 131 of the Constitution of the Kingdom of Nepal, 1990
becauseit isinconsistent with the constitutional provision relating equality and therelevant
international Covenants. While examining the constitutionality of any law, this Court has
treated Article 1 and Article 131 as different conditions. If any law has been made in
contravention of the Constitution such a law shall become void to the extent of its
inconsistency with the Constitution as per Article 1. However, al laws in force at the
commencement of thisconstitution shall remain in operation until repealed or amended and
the laws inconsistent with the constitution shall, to the extent of such inconsistency, ‘ipso
facto’' ceaseto operate one year after the commencement of the Constitution as per Article
131

Even though the provision made by these two Articles of the Constitution appear to be
similar, so far theissue of inconsi stency with the Congtitution is concerned, Article 1 makes
aprovisiontoinvalidate any law to the extent of its inconsistency with the Constitution if
thelaw ismadein contravention of the Constitution whereasArticle 131 makesaprovision
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toindicatethat any provision existing in aprevalent law shall automatically casesto operate
after one year to the extent of itsinconsistency with the Constitution. There arises no need
to declare any inoperative law as void because any law inconsistent with the Constitution
shall automatically cease to operate as per Article 131 of the Constitution. A principle has
been already enunciated by the apex Court in Krishna Prasad Shiwakoti vs. Secretariat of
the Council of Ministersand Others (Nepal Law Reporter 2054 BSvol. 6, Writ No. 2948,
P. 295) that the requirement of declaring any law void and invalid isapplicable only in case
of alaw which isin operation. If any law is in implementation or operation it may be
declared ‘ultra vires as per Article of the Constitution. Article 131 of the constitution
cannot be resorted to repeal or invalidate any law. If any aggrieved party enters the court
seeking voidance of any law, which isin implementation or operation, on the ground of its
inconsistency with the Constitution, the apex Court has exercised its constitutional power
of judicial review to declare such alaw asvoid and to provide relief to the aggrieved party.
Thisjudicia trend can be manifest from the verdicts delivered by the apex Court in Dhan
Kumari Gurung moving on behalf of Iman Singh Gurung vs. Genera Military Court of the
Royal Army and Others (Decision N0.4597, Nepal Law Reporter 2049 BS, vol. 7, p. 710).
Against the backdrop of such an approach of the apex Court, it shall not be proper to allow
any unconstitutional law to remain in existence and to permit the continuation of any
unconstitutional act simply by saying that the judicial review of the constitutionality of any
law isnot possible only because the petitioner had asked for the voidance of that law as per
Article 131 in stead of Article 1 of the Constitution. Inthe case of the petition at hand as,
on the one hand, the petitioners have failed to point out which person has been adversely
affected by the exercise of which law, the respondents have contended that the works are
being performed in accordance with thelaw and that law isconstitutionally valid, Therefore,
it cannot be assumed that theimpugned law has already becomeinoperative as per Article
131 of the Constitution. Thusit appearsthat Section 4(3) of the Marriage Registration Act,
2028 isalaw whichisstill in operation and i mplementation.

Asregardsthe question whether or not Section 4(3) of the Marriage Registration Act, 2028
should be declared void as per Article 1 of the Constitution as it seems to have caused
some discrimination between men and women and asthat law still continuesto remainin
operation and as it is aso inconsistent with the legal provision made in the chapter On
Marriage inthe National Code, although there appearsto be some discrimination between
men and women from thelegal viewpoint in law relating to registered marriage, there does
not seem to exist any law other than the Marriage Registration Act in regard to the
administration of registered marriage. It shall be against judicial discretionto void all of a
sudden, except when it isinconsistent with the Constitution, any legal provision made by the
Legislature considering it essential for systematizing any matter. The Eleventh Amendment
to the National Code shows that while entering into marriage the age of male and female
must bel8 yearsif thereisconsent of their guardiansand, if such consent isnot forthcoming,
it must be 20 years. That legal provision and the provision made by Section 4(3) of the
Marriage Registration Act do not seem to correspond with each other. Asany person, after
attaining the age of twenty, is eligible to get married without the consent of his or her
guardian as per the provision made by the Eleventh Amendment to the National Code, it
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does not seem reasonable to consider such a person ineligible for the sake of registered
marriage.

Now asregards the second guestion, the petitioners have claimed for the issuance of awrit
of Mandamus for effective monitoring as the respondents have failed to conduct effective
monitoring of child marriagewhich till continuesto remainin practice even though clauses
1, 2, 3and 4 of Section 2 of the chapter On Marriage inthe National Code have prohibited
child marriage and madeit punishable by law. Inthewritten repliesfiled by the respondents
and in the submission made by the learned Deputy Attorney General it has been contended
that the process of monitoring is under implementation. A look at pages 16 to 35 of the
Popul ation Census Resultsin Gender Perspective (Popul ation Census, 2001) vol. 3 submitted
along with an application presented by the National Statistics Department, entrusted with
the duty of updating and maintaining the record of the national statistics, shows that the
classification of the age of marriage has been madeinto three categories. age group of 10
tol4 years, age group of 15 to 49 years and age group of 50 and above. A region wise data
reveals that in the 10 to 14 years group there seem to be 2,788 women and 1,481 men in
the Eastern Region,11,003 women and 4,228 menin the Central Region, 7,194 women and
3,696 men in the Western Region, 2,356 women and 1,305 meninthe Mid Western Region
and 1,738 women and 909 men in the Far Western Region. Whereas there is no dispute
about the above mentioned data presented by the National Department of Statistics, it
however cannot be said that all those responsible for conducting child marriage have been
prosecuted. It appears from the above mentioned statistics that even though the national
legal system has eradicated child marriage, it still continues to remain in practice. Mere
enactment of law cannot impart the correct meaning until and unlessit is not subjected to
effective implementation. Child marriage has been considered to be a serious offence and,
therefore, placed Annex- 1to the State CasesAct. Although the respondents have contended
that the State is serious about thisissue, it cannot be agreed that the law has been implemented
effectively in thisregard.

Now considering the third question, as regards the demand of the petitioners seeking
annulment of Section 4(3) of the Marriage Registration Act, 2028 since there,
seems to be no consistency between the provisions enshrined in section 2 of the
chapter On Marriage in the National Code and Section 4(3) of the Marriage
Registration Act, 2028 and, therefore, there appears to be a need to effect
amendment to the relevant laws in order to bring about consistency and uniformity
between them and also because it seems that child marriage is taking place and
the Government needs to pay urgent attention towards its prevention, a directive
order is hereby issued to the respondents to introduce amendments to the relevant
laws with a view to acquiring consistency and uniformity between them and to
implement and cause to be implemented effectively the relevant laws. It is also
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hereby directed that the registration no. of the case be deleted from the list and a copy of
the order be sent to the Office of theAttorney General for the knowledge of the respondents
and the case file be deposited in the archives.

s/d
Min Bahadur Rayamajhee
Justice
We concur with the aforesaid opinion.
s/d s/d
Badri Kumar Basnet Sharada Prasad Pandit
Justice Justice

Done on the 29" day of the month of Ashad, 2063 (July 13, 2006).............
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Bala Ram K.C. J: The content and order of the writ petition submitted before this Bench
pursuant to Article 1, 107 (1) and 107 (2) of the Interim Constitution, 2063 isasfollows:-

From among the petitioners Jit Kumari Pangeni (Neupane) contends that a marriage had
been consumed between her and Bed Parasd Pangeni, resident of Nawalparasi district,
Makar VDC Ward No. 4 in the year 2050, wherein three sons were born to her through
their marriage. The petitioner contends that the relationship between her and her husband
were very cordial till the year 2058 and thereafter, the petitioner’s husband had resorted to
fear, coercion, battery and had begun to indulgein forceful sexual relationship wherein the
petitioner’s husband had resorted the petitioner to perform fellatio and when disagreeing to
such acts, the petitioner’s husband had resorted to battery and perpetrating sexual violence
against the petitioner. The petitioner further contends that on March 31, 2007, the husband
tried to establish sexual relationship without the consent of the petitioner and upon refusal to
comply with the husband’s demand, the petitioner was subjected to violence wherein the
petitioner was beaten on her eyes, face, breasts and was subsequently raped by the husband
and having no other recourse, the petitioner had filed afirst information report at the District
Police Officein Nawalparasi on April 6, 2007. With the conclusion of theinvestigation and
where a charge sheet had been submitted against the husband, the District Court on April
17, 2006 had directed the husband to furnish Rs. 4,500 as bail and since the bail amount
could not be furnished, the petitioner contends that her husband is behind bars and the
petitioner fears that she may be subjected to further violence, torture and insecurity upon
release of her hushand. The petitioner further contendsthat the prevailing laws areinsufficient
to punish the perpetrators and this not only has an impact on the victim but also has a
negative impact on the children and friends.

The petitioner further statesthat owingto the prevailing legal provisions, her right to equality,
right against exploitation, right against torture, right to be free from violence and her sexual
rights had been exploited, wherein the petitioner pursuant to Article 32 of the Constitution
has sought for constitutional remedy. Likewise, the other writ petitioners' state that they
have been associated with Forum of Women, Law and Devel opment and have been working
aslegd practitioners and have been advocating for the protection and preservation of women's
right. They further contend that women pursuant to Article 32 and 107 of the Constitution
are vested with the right to seek remedy against the violation of women'sright.

The petitioners contend that Section 1 on the Chapter of Rape under the Muluki Ain defines
rape as*“ Provided, intercourseis established with any women without her consent or where
intercourseisestablished with agirl below 16 years of agewith or without her consent shall
be deemed to berape.” Furthermore, the petitioners state that Section 3 of the said Chapter
prescribes for imprisonment on the basis of the age, wherein a perpetrator is sentenced
from five yearsto fifteen years imprisonment whereas, provided, a spouse is raped by her
husband, the perpetrator is sentenced for a period of three months to six months which
according to the petitioners is insufficient and discriminatory. They contend that where
punishment is prescribed on the basis of relationship and socid relation, thesaid provisionis
contrary and inconsistent with the recognized principles of criminal justice and equality.
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They further contend that the said inconsistent provision hasfurther aggravated the problem,
wherein a husband isinstigated to commit an offence of rape against his spouse.

The writ petitioners further contend that consent has to be derived from both the parties
during any sexual relationship, and absence of consent from one party would generate
violence. Such violence has been defined as a crime under the criminal law and provision
for punishment has been prescribed therein. The petitioners’ further statethat the prevailing
laws denieswomen of her sexual rightsand wherethelaw prescribesfor lesser punishment;
there is the possibility of the accused being released on bail wherein the victim may be
further victimized. The petitioners state that such aprovision providesthe husband the right
to sexually exploit his spouse.

Likewise, the petitioners through their petition contend that a directive order had been
issued by the honorable Supreme Court on May 2, 2002 in relation to marital rape case and
in the course of implementing the directive order, Gender Equality Act, 2063 had been
enacted and the provision prescribed therein are discriminatory. The provision prescribed
in the Act, discriminates the offence of rape in relation to the person perpetrating rape
against amarried woman, which isinconsistent with Article 13 of the Interim Constitution,
2063. Proviso under Sub-article (3) of Article 13 of the Interim Constitution prescribesthat
the State shall make special provision by law for the protection, empowerment or
advancement of women, whereasArticle 20 prescribesthat women shall not be discriminated
against in any way on the basis of gender and as such thelegal provision prescribing | esser
punishment against a husband committing rape against his spouse is deemed to be
discriminatory.

The petitioners contend that the said legal provisionsareinconsistent withArticle 1, 2, 3, 4,
6 and 15 of the Convention on the Elimination of al Formsof Discrimination Against Women
(CEDAW) 1979, Article, 2, 3, 5, and 17 of International Covenant on Civil and Political
Rights, 1966, Article 1, 2, 3, and 5 of the International Covenant on Economic, Social and
Cultura Rights, Article 1, and 12 of the Universal Declaration of Human Rights, 1948,
Article 2 of the UN Declaration on the Elimination of Violence against Women to which
Nepal has been a Party. Section 9 (1) of the Nepal Treaty Act, 1990, prescribes that where
atreaty to which Nepal hasbecome aParty following itsratification isinconsistent with the
provision of prevailing laws, shall be deemed void to the extent of such inconsistency and
that the provisions of the treaty shall be applicable as laws of Nepal. Likewise, Article 26
and 27 on the Vienna Convention on the Law of Treaties, 1969, to which Nepal hasbeen a
Party prescribesthat every treaty shall be binding upon the parties and that the Parties shall
not escape from its obligation. The petitioners citing Section 3 (6) on the Chapter of Rape
under the Muluki Ain to being inconsi stent with the constitutional rights, right to equality,
right to procreation, sexual rights, right against violence against women, right against
exploitation, right to privacy, right against torture, right to self-determination, right to freedom,
right against gender discrimination have sought for an order of certiorari and have sought
the court to issue any other appropriate order for formulation of equal laws.
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An order had been set aside by this court on March 28, 2007 asking the respondents asto
why the order sought by the petitioners need not beissued. Similarly, the order prioritizing
the case, had directed the court to present the case before the bench upon submission of
the rejoinders from the respondents within 15 days from the date of receipt of the order
excluding the period of travel.

The rejoinder submitted by the Secretariat of the Legidlative-Parliament states as such:
that the laws have recognized any kind of rape asagrave criminal offencewhichispunishable
by law. That the modern criminal jurisprudence does not envisage punishment for the sake
of punishment but al so envisages reformations thereto. That behind any criminal offence,
backgrounds, reasons, status and circumstances of perpetratorsis not the same and varies
alot and therefore, it would not be justifiabl e to render auniform punishment for al kinds of
offence. That, the fundamental elements vis-avis the status of the people involved in the
offence, the circumstancetherein that is prevalent during an offence determinesthe quantum
of punishment and therefore, the principle of providing different punishment for an offence
of similar nature has developed. That there is a difference between marital rape and other
rape. That the effect of marital rapeis limited within the family of the victim rather than
withthe society and isassociated with thefuturelife of the person in question and therefore,
even where the result is the same, there is a huge difference between other rape and
marital rape in terms of its impact, wherein the Legidature has provisioned for a lesser
obligationinrelationto marital rape. That it isthe discretionary power of the Legislatureto
determine and prescribe the quantum of punishment for various offences and as such
issues with regardsto the concept of equality cannot be raised in acourt. That where there
isabasisfor differentiating people and where there is a specific objective for prescribing
different provisions and provided that objective is in itself justifiable, then laws can be
formulated for different conducts. That wheretheissues, in relation to thelegal provisions
raised by the petitioners are not justifiable, the writ petition should be quashed.

Likewise, the rgjoinder submitted by the Government of Nepal, Prime Minister and the
Council of Ministers states as such: that where the writ petitioners have based their petition
with the international treatiesto which Nepal has been party, the treaty as amatter of right
cannot be exercised by a person. That the human rights have been guaranteed by the
Interim Congtitution, 2063. That it isthe recognized principle of criminal jurisprudence, that
guantum of punishment for any criminal offence should be prescribed pursuant to the gravity
of the offence and therefore, it is justifiable to prescribe different punishment pursuant to
the age and conditions of the perpetrator during the perpetration of the offence. That the
formulation or amendment of Act fallswithin the jurisdiction and ambit of the Legislature
and as such is not a subject matter to be regularized by the court and therefore, the writ
petition primafacie should be quashed.

The rejoinder submitted by the Ministry of Law, Justice and Parliamentary Affairs states
as such: that Section 3 (6) on the Chapter of Rape under the Muluki Ain (Civil Code) has
defined marital rape and punishment thereto has been provisioned. That marriage in a
Nepali society has been accepted as a prestigious social conduct and therefore, when laws
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are been formulated, social values, recognized principles and traditions are taken into
considerations and subsequently punishmentsare provided thereto. That it isapolicy matter
of the State to determine the quantum of punishment in any offence and quantum of
punishment and result is determined pursuant to the status of the person involved in the
offence, nature and gravity of the offence. That the prevailing lega provisions, inrelationto
marital rape are not contrary and inconsistent with the Interim Constitution, 2063, and
international treaties and conventions. That pursuant to awrit petition filed by writ petitioner
MeeraDhunganaagaingt thisMinistry re: Writ Petition No. 55 of the Year 2058, thehonorable
Supreme Court had propounded a principle wherein the Supreme Court had interpreted
that the result of rape committed by an ordinary person and rape committed by a husband
cannot be similar and therefore, pursuant to the principle propounded by the Supreme
Court, the quantum of punishment in marital rape and in other kinds of rape should be
different and justifiable and therefore the writ petition should be quashed.

The content of the rejoinder submitted by the Ministry of Women, Children and Social
Welfare is as such: that the writ petitioners have not been able to state as to what acts
which needed to be performed has not been performed by the Ministry or as to what act
has been performed which should not have been performed whereby their fundamental or
constitutional or legal rights have been violated, that asthe contents of thewrit petition are
self explanatory, the writ petition should be quashed.

Where the case pursuant to the rules had been submitted before this Bench, the learned
advocates, Ms. Sapana Pradhan Malla, Ms. Meera Dhungana, Mr. Lok Hari Basyal, Dr.
Rgjit Bhakta Pradhanangaand |earned advocate Mr. Sagun Shresthamadetheir presentation
as such: that the offence of rapeisagrave criminal offence and that thereisnointelligible
basisto prescribe lesser punishment for arape committed by a husband against his spouse
in relation to other rape committed by other person. That where an accused may bereleased
on bail or guarantee for an offence having a sentence less than three years, the conduct of
the accused shall remain the same, wherein violence against women may further be
perpetrated and where Section 3 (6) on the Chapter of Rape under the Muluki Ain (Civil
Code) isinconsistent and contrary to the provisionsrel ating to the Interim Constitution and
Convention on Elimination of all Formsof DiscriminationAgainst Women, thewrit petitioners
have sought the court to declare the said provision void..

Deputy Attorney General Mr. Narendra Prasad Pathak on behalf of the Government of
Nepal stated as such: that the L egidature has recognized rape as agrave criminal offence
and as far as the issue of punishment is concerned, the quantum of punishment may be
different pursuant to the status of the person involved in the offence and the circumstances
therein. That, even whereacrimina offence, may be perpetrated by personsunder different
conditions, the result would be of a similar nature but elements such as the status of the
personinvolved in the offence, conditions and circumstances of the offence determinesthe
guantum of punishment. That where the result is the same, there is a difference between
other rape and marital rape and as such quantum of punishment in other rape and marital
rape is different. That prescription of the quantum of punishment vests solely within the
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jurisdiction of the Legislature and the writ petition should be quashed. A written memorial
had been submitted by the petitioners.

Today being the date set aside for rendering a verdict, the Bench upon perusal of the writ
petition, rejoinders and the submissions made therein by the learned advocates and the
memorials submitted by the learned advocates, the Bench deems that decision should be
made on thefollowing issues:-

(1) As to whether or not the current legal provision in relation to the punishment
prescribed under marital rape is discriminatory? Provided, it is deemed
discriminatory, as to whether or not such law can be deemed void by this court?

(2) Astowhether or not an order sought in the petition should be issued?

With regards to the first issue, amendment to Section 3 on the Chapter of Rape had been
made so asto maintain gender equality by the Act Relating to Amendment of Some Nepal
Act, 2063, wherein thefollowing provision in relation to punishment had been prescribedin
the saild amendment. Section (6): “ Notwithstanding anything contained el sewhere, provided
a husband commits rape against his spouse, the person shall be subjected to imprisonment
for a period of three months to six months.” The petitioners contend the provision to be
discriminatory thereby encouraging violence against women and where the provision is
contrary and inconsistent with Article 13 of theInterim Constitution, 2063, and Article 2, 3,
6, and 15 of the Convention on Elimination of All Formsof Discrimination Against Women,
1967, to which Nepal isaParty, an order of certiorari should be issued in the name of the
respondents directing them to frame or cause to frame legal provisions prescribing for
equal punishment. Likewise, the rejoinders submitted by the respondent claim that
prescription of the quantum of punishment isa policy matter of the State and the quantum
of punishment and result is determined by the status of the person involved in the offence,
nature and gravity of the offence and therefore, it would not be justifiable to look into the
provision with the concept of equality. That wherethereisadefiniteand justifiable objective
in providing different punishment in relation to marital rape and other rape, the writ petition
should be quashed.

It cannot be disputed that the offence of rapeis agrave crimina offence. Such an offence
not only creates a negative impact on the physical, mental and family life of the victim but
also has an impact on the society and therefore, many countries prescribe for life-term
imprisonment for offencesrelating to rape. In our context, this offence has been recognized
asadeplorableand grave criminal offenceand provision for punishment has been prescribed
therein. Pursuant to a writ petition filed by petitioner Meera Dhungana v Ministry of
Law, Justice and Parliamentary Affairs, re: Writ Petition No. 55 of the Year 2058, the
petitioner had sought the court to declare void the said provision dueto it being inconsi stent
with the Constitution. Section 1 on the Chapter of Rape prescribesthat where an unmarried
girl, widow or any married woman below 16 years of ageis subjected to intercourse with or
without her consent and those above 16 years of ageis subjected to intercourse without her
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consent by force or fear or through undue influence shall be deemed to be rape. The court
had deemed that the said provision did not allow any immunity with regardsto marital rape
(see order dated May 2, 2002). Thereafter, amendment to Section 1 on the Chapter of
Rape had been made wherein amendment to Section 3 on the said Chapter was made
wherein the following provisions had been prescribed:

Section 3. Following punishment shall belevied for offence of rape:

(1) Ten to fifteen years for commission of rape against agirl below 10 years.

(2) Eight years to twelve years for commission of rape against a girl above 10 years
and below 14 years.

(3) Six yearsto ten years for commission of rape against a girl above 14 years and
below 16 years.

(4) Fiveyearsto eight years for commission of rape against awoman above 16 years
and below 20 years.

(5) Fiveyearsto seven yearsfor commission of rape against awoman who is 20 years
or above.

From the amended provision, aperpetrator pursuant to the age and condition (husband and
wife) of the woman is subjected to imprisonment for a period of three months to fifteen
years. Theissueisnot related to the difference in punishment on the basis of the age of the
victim but isrelated to the differencein punishment owing to therelationship with thevictim
and as such the constitutionality of the said provision has been raised.

Quantum of punishment in criminal cases has been prescribed pursuant to the gravity of
the offence. Provided, anyone with intention commits to take the life of another personis
subjected to lifeimprisonment whereas, for accidental homicidetheratio of punishmentis
comparatively less. Pertaining to the nature of the offence, gravity and circumstances
during the perpetration of the offence, there may be diversity or difference in punishment.
Rape against a minor is recognized as a grave offence under Section 3 on the Chapter of
Rape, and harsher punishment has been prescribed therein. Nevertheless, rebate of
punishment in criminal cases on the basis of relationship with the victim has not been
prescribed el sewherein the laws. Where, rape has been recognized as a grave criminal
offence under the Chapter of Rape and where the result of such offence is the
same, there is no rationality in differentiating between marital and non-marital
rape. Offence is committed in lieu of any criminal act and provided, rebate on
punishment is to be provided pursuant to the status of the actor, it would deem to
be inconsistent with the right to equality as envisaged in the Constitution. It is an
assumption that love and good feelings reside between a husband and wife and conditions
of rape does not exist but the circumstance may not always remain the same. Where a
spouse is considered as means of recreation and exploitation and contrary to the
desires of the spouse, her health and needs, is raped by the closest person, then
such a person committing such an offensive act, cannot be entitled to rebate in
punishment merely because of his relationship with his spouse and there is no
jurisprudential basis with regards to such rebate in punishment. Lega provision
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prescribed under Section 7 on the Chapter of Rape has been declared void by this court
since the said provision prescribed rebate in punishment based on the character and
profession of the victim and as such was deemed to be unequal among women. (Refer to:
Sapana Pradhan Malla vs. Ministry of Law, Justice and Parliamentary Affairs, et.al.
Writ No. 56 of the Year 2058, Date of order May 2, 2002). Therefore, based on his
relationship, profession and character of the victim whererebatein punishment is provided
to aperson in any criminal offence is deemed to be discriminatory between women. Our
criminal justice system prescribesfor the release of the accused on bail or on guaranteefor
an offence having lessthan three years of imprisonment and al so prescribesthat the bail or
guarantee may be accepted or rejected for an offence having three years or more
punishment. Where the law for marital rape prescribes for punishment that is less than
threeyearsand in the absence of any judicial separation during the course of litigation, and
where the accused may not stand trial in detention, the possibility of the victim being re-
victimized and tortured cannot be denied.

Based on the nature of the offence, health of the victim and the age, the quantum of
punishment in any offence may be increased and added to the principal sentence. In case
of repeated theft, additional punishment is made for repetition of the same offence. Where
agroup of personscommit homicide, additional sentenceismadein lieu of theinvolvement
of the group for committing such homicide but jurisprudential principle underlines and
recognizes that the additional sentence cannot exceed the principle sentence. Section 3 on
the Chapter of Rape, prescribes punishment for each individua involved in the offence of
rape. Likewise, Section 3 (a) on the Chapter of Rape prescribes additiona five years
imprisonment on the principle punishment for committing gang rape against awoman or for
committing rape against a pregnant woman, or rape agai nst an incapacitated or handicapped
woman. Similarly, Section 3 of the said Chapter prescribes additional oneyear imprisonment
for a person who being H.I.V. positive knowingly commits an offence of rape against a
woman. Section 4 of the said Chapter prescribes for three years imprisonment for each
abettor who knowingly assistsin the commission of the offence and where such offenceis
committed against awoman below 16 years of age, the quantum of punishment is double
fold. From the above-mentioned provision whereawoman isgang-raped or where apregnant
woman is raped or an incapacitated or handicapped woman is raped or where a person
whoisH.l.V. positive, knowingly commits an offence of rape against awoman is subjected
to aminimum of oneyear additional sentence on the principle sentence and the abettorsare
also subjected to three years imprisonment, whereas Section 3 (6) on the Chapter of Rape
prescribes for lesser punishment and as such the said provision cannot be deemed to be
proper. From the construction of the said provision, provided ahusband commits an offence
of rape against his spouse, he is subjected to imprisonment for a period of three monthsto
six months and where an offence of rape is committed against his pregnant spouse, or
offence of rapeiscommitted agai nst hisincapacitated or handicapped spouse heis subjected
to an additional sentence of one year. Likewise, where a husband is infected with H.I.V.

and knowingly commitsan offence of rape against his spouse heis subjected to an additional

sentence of one year wherein the principl e sentenceisdeemed to belessthan the additional

sentencewhichinitself isunnatural and unfit. Principally, the principle sentence cannot be
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less than the additional sentence rather additional sentence may belevied on the principle
sentence depending upon the gravity of the offence. Therefore, where the principle
sentence is less than the additional sentence, Section 3 (6) on the Chapter of
Rape cannot be deemed to be proper and consistent with the principle of equality.

Nevertheless, determination of quantum of punishment in relation to any offence
is a matter of legislative wisdom and legislative wisdom as such cannot be
intervened by the court. Where the Legislature has defined any act as an offence
and has prescribed punishment thereto and provided such sentence is deemed
unequal, the said provisions cannot be altered or repealed by this court and the
same cannot be done pursuant to the principle of separation of power. Declaring
any act asan offence and prescribing punishment thereto ispurely alegidative act. Provision
of punishment is made subject to the condition that an act has been declared to be an
offense. Provided, the provision of punishment isdeemed to beillegal, the same cannot be
deemed to be void as long as the law declaring the act to be an offense exists. Provided,
this is to be done, an act shall be deemed to be an offence whereas punishment thereto
shall fail to exist thereby creating an atmosphere of impunity which iscontrary and inconsistent
to the concept of criminal law and justice. Therefore, where pursuant to the principle of
equality, the provision relating to punishment is deemed contrary, the said provision
cannot be deemed otherwise or declared void by this court. Nevertheless, in cases
where such provision is contrary to the constitutional principle and violates the
fundamental right or is inconsistent with the principles of criminology and tends
to encourage an individual to commit an offence and causes encumbrance in the
development of the criminal law and the justice system, the court cannot escape
from its obligation on the pretext that sentencing policy is purely a legislative
matter. As an interpreter of the Constitution and protector of the civil rights, the court in
order to fulfill its obligations vested by the Constitution can provide directions deemed
necessary or motion the government to frame provisionsthat arejust, proper and unbiased.

Therefore, as discussed hereinabove, where rape has been declared as a grave
offence, discrimination on punishment between marital and non-marital rape cannot
be made and there is no justifiable reason in providing lesser punishment on the
basis of relationship with regards to marital rape and where the principle sentence
is less than the additional sentence in marital rape, the provision prescribed under
Section 3 (6) on the Chapter of Rape cannot be deemed to be just. Therefore,
pursuant to the principle of equality, the court hereby issues a directive order in
the name of the Ministry of Law, Justice and Parliamentary Affairs to make
provisions so as to bring coordination between the discriminatory sentencing
policies between marital and non-marital rape and to make proper provisions where
the principle sentence may not be less than the additional sentence. It is hereby
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ordered to provide a copy of this order to the Ministry through the Office of the Attorney
General and to maintain the case file accordingly.

sd
Anup Rg Sharma
Justice
Consenting on the opinion

gd

Kedar Prasad Giri
Chief Justice

Opinion of Hon’ble Justice Bal Ram K.C.

Theprincipal contention of thewrit petitionersisthat where Section 3 (6) on the Chapter of
Rape under the Muluki Ain (Civil Code) prescribes for imprisonment for a period of three
monthsto six monthsfor offencerelating to marital rape, the said provision beinginconsistent
with the provision of the Constitution have sought to declarethe said provision void. Where
the petitioners have sought to declare Section 3 (6) on the Chapter of Rape void, they
contend that Section 3 prescribes for harsher punishment for other kind of rape but where
rape is committed by a husband against his spouse the said provision prescribes for
imprisonment for aperiod of three monthsto six months and contend that the said provision
provides discrimination between women who have been a victim of rape. Principle
propounded in Writ Petition No. 55 of the Year 2058 re: Meera Dhungana vs. Gover nment
of Nepal, Ministry of Law, Justice and Parliamentary Affairs, Article 1, 2, 3, 4, 6, and
15 of CEDAW, Article 1, 2, 3, 5and 17 of ICCPR, 1966, Article 1, 2, 35 of ICESCR, 1966,
Article 2 on the Declaration on the Elimination of Violence Against Women, 1993 and
decisionsmade by foreign courtsin relation to marital rape have al so been submitted along
withwrit petition and the memorials.

The proviso under Article 13 (3) of the Interim Constitution of Nepal, 2063, prescribesthat
specia provisions by law shall be made for the protection, empowerment or advancement
of women. Article 18 (2) prescribes for right to social security as provided for in the law
whereasArticle 20 prescribestheright to reproductive health and other reproductiverights.
The Constitution also prescribesthat no physical or mental or other form of violence shall
beinflicted on any women and provided any such act has been committed shall be punishable
by law. Article 21 prescribes the right to participate in state structures on the basis of
principlesof proportional inclusion. The above rights have been prescribed asfundamental
rights and Part 4 of the Constitution prescribes that it shall be the policy of the State to
make special provision for the development and advancement of the women.
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Nepal has ratified CEDAW, 1979 in 22 April 1991, ICCPR, 1966 in 14 May 1991 and
ICESCR 1966, in 14 May 1991. With the enactment of Nepal Treaty Act, 1990, Section 9
of the said Act prescribes that in case of the provisions of atreaty to which Nepal has
become aParty conflictswith the provision of current laws of Nepal shall beheldinvalid to
the extent of such conflict.

In order to end discrimination against women and for the protection of the interest of the
women and for the protection of the rightsand interests guaranteed by the Constitution and
various Conventions, this court through variouswrit petitions has repeatedly issued various
directive ordersin the name of the government. Thiscourt isthe guardian of the fundamental
rights of the citizens and al so the guardian of the rights and interest of the women and as
such thiscourt should be aware and alert towardsthe variousrights and interests guaranteed
by CEDAW, ICCPR, ICESCR and the Interim Constitution.

Notwithstanding anything contained in the petition and the international Conventions such
as CEDAW, ICCPR, ICESCR which have been submitted along with the writ petition, the
petitioners have not entered the court to exercisethe rights guaranteed by these Conventions
to which Nepal is a Party and the rights guaranteed by the Constitution and the laws of
Nepal but rather they have invoked the extra-ordinary jurisdiction of this court and have
sought for theincreasein the quantum of punishment by citing that the provision of threeto
six monthsof imprisonment of ahusband committing an offence of rape against his cohabiting
spouseisless. Wherethe petitioners pursuant to Article 107 (2) of the Interim Constitution
have entered this court challenging the legislative domain, it isfor this court to measure as
to whether the claim sought by the petitionersfallswithin the extra-ordinary jurisdiction of
this court pursuant to Article 107 (1) and (2) and as to how relevant, logical and as to
whether or not the claim sought by the petitioner isin line with the Constitution.

Section 3 (6) on the Chapter of Rape under the Muluki Ain (National Code) prescribes
imprisonment for aperiod of threeto six months provided a husband commits an offence of
rape against his spouse whereas amendment to the definition of rape has not been made.

The sentencing provision prescribed under Section 3 on the Chapter of Rape has been
amended pursuant to the directive order issued by the Special Bench of this court in
connection to Writ Petition No. 55 of the Year 2058.

The legal interpretation made by this court is termed as precedent and precedents cannot
be further interpreted. Precedents are used in disputes having the same subject matter.
The above directive order made by court clearly differentiates arape committed against a
woman by any other person and an offence of rape committed by a husband against his
spouse during their marital state and pursuant to this interpretation, a directive order had
been issued for the purpose of framing legal provision. Pursuant to Writ No. 55, an order
had not been issued to provide equal sentencing in the name of equality against ahusband
committing an offence of rape against his wife and such an order cannot be issued by the
court. How can an order to lessen or increase the quantum of punishment beissued through
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an extra-ordinary jurisdiction? Therefore, where reference to Writ No. 55 of the Year 2058
have been made by the petitioners and have interpreted marital rape and on the basis of the
interpretation have sought for increase in the quantum of punishment, the same has not
been interpreted in the said writ petition. Pursuant to the said writ petition, the court has
interpreted that there is adifference in other rape and marital rape and as such this cannot
bedisputed.

The petitionersprincipal pleaisthat pursuant to avalid marriage and in the absence of any
judicial separation provided, a husband commits an offence of rape against his cohabiting
spouse, the quantum of punishment should be increased and should bein par to other rape
committed against any other women. In this regard, various matters should be taken into
consideration. Rape is a grave criminal offence and our laws have recognized this as a
grave crimina offence. Section 8 on the Chapter of Rape, the right to self defense for a
woman wherein awoman is vested with the right to take the life of the person committed
rape and such an act is not deemed to be any offence and where the life of such personis
taken within one hour of commission of the offence of rape, thewoman isexonerated from
such offence.

The body of a woman is inviolable. This right of self-defense is deemed necessary
for the protection of the chastity of a woman. It is necessary to vest women with
such rights to protect themselves against any attacks to their physical personality
and chastity. Section 8 on the Chapter of Rape, is deemed to be a good law made by the
legidlative wisdom which cannot be disputed. Rape leaves a devastating effect on a
woman’s mental, intellectual, physical, and family, social, economic life and her
profession. Rape is considered as a grave offence where the gravity of the offence
is greater than an offence of homicide. Rape is considered as an offence against
the society and humanity and this fact is indisputable. Taking into consideration the
seriousness of such an offence, our Legislature has prescribed for immunity wherein a
woman who in the process of protecting her chastity takes the life of the perpetrator her
action is not deemed to be an offence. The necessity of Section 8 cannot be disputed.

Our laws hasrecognized rape hasagrave criminal offence, wherein the Stateitself conducts
the investigation, submits charge sheet and represents the case from the inception till the
final disposal of the case. The offence of rape is included in the Schedule of the State
Cases Act, 2049, wherein the plaintiff in such casesis the State. Where a decision to the
Writ Petition No. 55 of the Year 2058 had been rendered, the definition of rape committed
against any woman by any other person and rape committed by a husband against his
cohabiting spouseisthe sameintheAct. Pursuant to the prevailing legal provision, Section
1 on the Chapter of Rape defines rape as an act that is committed without the consent of
the woman through force, or fear or through undue influence. A third person cannot be a
witness against arape committed by a husband against his cohabiting spouse. Pursuant to
our evidence law, provided, a victim who has been victimized by any act, event or
circumstances expresses such event immediately or later, then such matters expressed

58



fallswithin the ambit of evidence. A spouse, pursuant to Section 10 (1) (b) of the Evidence
Act, 2031, can be awitness to the offence of rape committed by her husband.

Provided, any one commits an offence of rape, the evidence that is obtained upon the
examination of the clothes of the female and male, examination of their sexual organs and
physical examination and examination of the scene of the crimeisdeemedto beirrefutable
evidence. In the absence of any judicial separation, provided, sexual intercourse has been
consumed between a husband and his cohabiting spouse with or without her consent, and
provided any evidence thereto during the process of investigation is to be collected, the
pubic hair, semen and fiber transfer of clothes can be obtained through laboratory examination
wherein all evidence relating to rape can be obtained. In an offence of rape committed by
a person against any woman, the evidence obtained through the physical examination of
the perpetrator and the victim and the evidence obtained from the crime scene would be
similar to the offence of rape committed by ahusband against his spouse. Forensic science
may not be able to segregate between rape and consensual intercourse. Where evidence
from the bed shared by the husband and wife and from the physical examination of the
spouse is obtained, what would be the basisfor segregating as to whether the act wasrape
or a consensual intercourse between them? In the absence of judicia separation, where
the marriage between a husband and wife isvalid and are cohabiting and sharing the same
bed and are not living separately or pending any divorce, and provided sexual intercourse
consumed between ahusband and wifeis deemed to rape, thelife and liberty of the husband
would be at risk because the husband would not be able to prove that the act was a
consensual sexual intercourse. It cannot be deemed that all women possess good character.
Some women may also possess bad character. Provided, where such awoman pursuant to
Section 8 on the Chapter of Rapetakesthelife of the husband within hour of thecommission
of sexual intercourse and takes the plea of self-defense, thelife and liberty of the husband
would beat risk. Therefore, clear provision of living apart and judicial separation should be
made and clear definition of marital rape should be provided therein and therefore, marital
rape should be defined under the present definition made in the Chapter of Rape.

In the absence of living apart or judicial separation, it is necessary to understand as to
whether the definition of rape provided under the Chapter of Rapeis applicableto avalid
marriage where a husband and wife are cohabiting and sharing the same bed. At the time
of prescribing the definition of rape under Section 1 on the Chapter of Rape, the concept of
marital rapewas not prevalent in Nepal and neither wasit prevalent in other countries. The
concept of marital rape was not prevalent to the draftsmen prescribing the definition of
rape and the draft legislation that was submitted for enactment. Section 1 defines rape as
act of sexual intercourse committed against any other woman other than his wife without
the consent of such woman. At the time of drafting the definition, the offence of rape was
defined as an act committed against any other woman other than his wife. At the time of
drafting the definition of rape, the definition was made under the concept, principle, social
structure and legal regimethat marriagewas" animplicit general consent to sexual intercourse
by awife on marriage to her husband.”
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Section 1 on the Chapter of Rape does not recognize the sexual intercourse consumed
between a husband and spouse as rape. Therefore, in order to increase the quantum of
punishment for an offence of rape committed by ahusband against his cohabiting wife, itis
deemed necessary that the concept of living apart and judicial separation should beincluded
in the Chapter of Rape and a separate definition of marital rape should be made therein.
Definition of offence cannot be made by the extra-ordinary jurisdiction of thiscourt, which
would be contrary to the principle of devolution of power and recognized principles of
interpretation of laws.

Rape has been recognized as a crime for centuries. The Hindu society as well as the
Christian, Muslim or any other religion or society considers rape against awoman as a
grave offence and stringent punishment has been provided therein. If we areto look into
the historical development in relation to the punishment of rape, rapeisconsidered asan
act of sexual intercourse consumed against any other woman other than hiswife without
the consent of such woman. Historical Background of Rape prescribed under Part Two
of the book entitled “The Consequences of Rape”, penned by Professor Charles W.
Dean and Researcher Mary De Bruyn Kop of Hartford University mentions that rape
was considered as a crime even before the birth of Christ whereas, there was no legal
provision in relation to a rape committed by a husband against his spouse. The book
underlines that “records show that rapist were subjected to punishment as far back as
thousands of years before Christ. The Code of Hammurabi which was carved in Babylon
around 1900 B.C. on an abelisk of Blackstone decreed that men should be punished if
they raped. The early Hebrews considered rape a crime as did Assyrians. All these early
civilization meted out punishment according to their own systems of justice. Justice
however was a double edged sword then, as provisions were made for the punishment
of not only the criminal but also to the victim.

Under the code of Hammurabi the Babylonians considered a married woman, who was
raped to be guilty of adultery, bond her to the rapist and threw both of themintheriver. Both
the assailant and the victim could be saved from death, however the husband if he wished
could pull hiswife from the water in which case the King would pardon the adulterer. The
Hebrews also considered some women to be responsible for their own rape. A married
woman who was raped was stoned to death along with her assailant at the gates of the city.
The same punishment was dealt to avirgin who wasraped within the city walls, thereasoning
being that she could have cried out and been heard and rescued if she had wanted.

The Assyrians went one step further. They also punished the wife of the rapist. If a man
raped avirgin, her father was entitled to take the wife of the rapist. Rape was a crime for
sure, not only against the woman rather against the women's father and husband as well,
since it was their property that had been defiled.

In the thirteenth century, England stated rape as a crime against society rather than woman
but did not deem sexual intercourse consumed by a husband against his spouse to be rape.
It is necessary to define that an offence of rape under a valid marriage can be committed
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by a husband against his cohabiting spouse. The court can provide legal definition of the
term offence but the court cannot provide criminal definition to the sexual intercourse
consumed between ahusband and spouse. Definition of criminal actsfallswithinthe ambit
and legidative domain of thelegidlature.

The definition of rape prescribed under Section 1 of the Chapter of Rape and provision of
punishment prescribed under Section 3 (6) of the said Chapter are pena law. Pursuant to
the principles of legal interpretation, where interpretation of the definition of a crime and
the punishment prescribed by thelegidation isto be made by the court, the general meaning
that is derived from the use of the word should be made and interpreted. In other words,
whileinterpreting the penal |aw, the expression derived by the use of the term expressed by
thelegidation should be considered and conclusion should be reached therein. It cannot be
presumed that theintention of the legislation was otherwise and on this basisinterpretation
should not be made for the purpose of increasing or decreasing the quantum of punishment.

In relation to marital rape, it is necessary to make a perusal of the Medical Jurisprudence
written by Modi. Marital rape has been defined under Section 376 A of the Penal Code of
Indiawhichisasfollows:

(8) Whoisliving separately from him under a decree of separation or,

(b) Under any custom or usage

Without her consent is punishable with imprisonment which may extend to two years.

Pursuant to the Penal Code of India, marital rape is deemed to be an offence provided,
thereisajudicia separation or the husband and wife areliving apart and the sexual intercourse
must have been consumed without the consent of the spouse and in terms of punishment,
the Code also prescribes for an imprisonment for a period of two years.

Perusal of thelawsand decisions of external countriesin relation to marital rape submitted
by the petitionersalso underlinesthat an offence of rapeiscommitted by ahusband provided
such sexual intercourse is consumed without the consent of his spouse and where they are
living separately or by adecree of the court are judicially separated. In Peoplevs. Liberta,
a case referred by the petitioners, the order of the family court underlined that where a
husband and wife areliving apart and where sexual intercourseis consumed by the husband
against the desires of his spouse, such an act is deemed to be an offence of rape. Likewise,
the petitionersthrough the submission of their deliberation note and submission of Regina
vs. Appellate, adecision rendered by the Court of Appeal Criminal Division dated 23 October
1991, take the pleathat sexual intercourse consumed by the husband without the consent
of his spouse has been recognized as an offence of rape and harsher punishment has been
provided for such act.

In the case of Reginavs. Appellate submitted by the petitioners, the case of History of the
Pleas of the Crown, Vol. 1736, R. vs. Clearance 1888 of Sir Mathew Hale, the case of S.
vs. H. M. Advocate, 1989, H.M. Advocate vs. Duffy, 1983, H. M. Advocate vs. Paxton,
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1985, Reg vs. Clearance, 1888, Reg vs. Miller, 1954, Reg vs. Jackson, 1981, Reg vs.
Robert, 1986, Reg vs. Kowalski, 1987, Reg vs. H. 1990, Reg vs. J, 1991, Reg vs. Chopman,
1959, Reg vs. US, 1991, Reg vs. Sharples, 1990, Reginavs. O. Brien, 1979, Regina vs.
Steal, 1986 and Reg vs. Clark, 1949, deals with the issue as to whether or not sexual
intercourse consumed by the husband without the consent of his spouse constitutes the
offence of rape. Upon perusal of the above-mentioned cases, where amarital relationship
is established between a husband and a spouse, it is deemed that consent for sexua
intercourse has been provided by the spouse and provided, the spouse desires to live
separately and where through adecree of the court isliving apart or isjudicially separated,
the consent for sexual intercourse provided by the spouse is ipso facto deemed to be
revoked by the spouse and where sexual intercourse is consumed against a spouse living
apart and without her consent, then such an act is deemed to be an offence of rape.

The plea taken by the petitioners is that where a husband consumes sexual intercourse
with his spouse without her consent, the act should be recognized as an offence of rape and
also take the plea that the punishment prescribed under Section 3 (6) on the Chapter of
Rapeisinsufficient and that punishment should be equival ent to the punishment prescribed
for other offences of rape otherwise, it would be contrary and inconsistent with theright to

equality.

Inrelation to the pleataken by the petitioners, it isnecessary to discuss asto whether or not
right to equality, equal protection of law, Section 3 (6) on the Chapter of Rape, CEDAW,
ICCPR, ICESCR are applicable. Firstly, it is necessary to see as to whether or not the
current provision prescribed in Section 3 (6) on the Chapter of Rape, alienatesthe married
womenfromtheright to equaity. Article 13 inrelation to right to equdity under the Congtitution
isassuch:

13. Right to Equality: (1) All citizens shall be equal before the law. No person shall be
denied the equal protection of the laws.

(2) Thereshall beno discrimination against any citizen in the application of general
laws on grounds of religion, race, gender, caste, tribe, origin, language or
ideological conviction or any of these.

(3) The State shall not discriminate among citizens on grounds of religion, race,
caste, tribe, gender, origin, language or ideological conviction or any of these.

Provided, that nothing shall be deemed to prevent the making of special provisions by law
for the protection, empowerment or advancement of women, Dalits, indigenous ethnic
tribes, Madhes or farmers, laborers or those who belong to a classwhich iseconomically,
socially or culturally backward or children, the aged, disabled or those who are physically
or mentally incapacitated.
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Article 13, prescribesthat no discrimination shall be made on the basis of gender, religion,
caste, class and language and that discrimination shall not be made between a male and
female, provided reasonabl e classification can be made by making laws. Section 3 (6) on
the Chapter of Marriage has classified a spouse cohabiting under a valid marriage under
one classification and where any person commits an offence of rape against any other
woman other than his spouse, then such awomanisclassified under another classification.
Therefore, it is necessary to understand that pursuant to reasonabl e classification a spouse
cohabiting under avalid marriageisclassified under one classification and any other woman
other than aspouseis classified under another classification. Where under avalid marriage,
provided, an offence of rapeiscommitted by the husband against his cohabiting spouse and
where such offence is proved, the punishment against such offence is less owing to their
relationship and cohabitation, whereas provided an offence of rape is committed against
any other woman, the guantum of punishment is higher. On the basis of classification of
legal provision, thisis deemed to be reasonable classification. Where aspouse, cohabiting
with her husband becomes a victim of rape by her husband and where any other woman
who becomes avictim of rape by any other person fall under different classification. This
isthe recognized principle of classification. It isaconstitutional provision and recognized
principlesthat reasonable classification can be made by law for obtaining certain objective
which the petitioners havefailed to take into consideration. Therefore, the pleathat Section
3 (6) iscontrary and inconsistent with the right of equality cannot be held.

Definition of acrime and prescription of quantum of punishment soldy falswithin the ambit and
jurigdiction of thenationd legidation. Under avalid marriage, wherethe husband and spousearenct
living separately or wherethereisnojudicia separation and are cohabiting together, the consent for
sexud intercoursefrom the spouseand sexud intercourseagaingt any woman by any personwithout
her consent cannot be looked upon from the same lenses. To deem sexud intercourse as an offence
between ahusband and aspouse sharing the samebed and cohabiting together and sexud intercourse
with aspouse without her consent by the husband who isnot divorced but isliving apart through a
judicia decree or under judicid separation, it is necessary for the legidation to frame lawsin this
regard. In the absence of legd provison regarding judicid separation and living gpart provided, an
offence of rapeis to be recognized on the bagis of the spouse’'s dam that sexud intercourse was
consumed by her husband without her consent and in the absence of the definition of marital

rape provided, the quantum of punishment as sought by the petitionersisto beincreased by
an order of this court, there would be a miscarriage of justice.

The criminal justice system isnot afool-proof against the crime anywhereintheworld. In
our system, in order to recognize any act to be grave criminal offence and to increase the
guantum of punishment, careful consideration needs to be made by the legislature. Taking
this matter into consideration, pursuant to Writ Petition No. 55 of the Year 2058, an order
was issued by the court to amend the law in order to provide completeness to the issue of
marital rapetaking into consideration the special circumstances of marital relationship and
the status of husband.
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The articles of CEDAW, ICCPR, ICESCR and other international treaties cited by the
petitionersareirrelevant. The petitioners’ do not state that the rights guaranteed by the
conventions have been infringed due to lack of sufficient laws or due to the
negligence of the executive but rather have sought for the increase in the
guantum of punishment for the offence of rape committed by the husband against
his spouse. The articles of CEDAW, ICCPR, ICESCR cited by the petitioners
are for the empowerment of women. Women in a country like ours that is
infested with poverty, illiteracy, traditional customs, religion, culture have been
deprived from all the opportunities receivable from the State. With the peoples’
uprising in 2047, anew Constitution was promulgated and Article 11 (3) of the
said Constitution prescribed that special provision by law shall be made for the
advancement of women. The Interim Constitution has given continuity to the
said provision. In the international level, after the Second World War, and in
particular after the establishment of the United Nation, CEDAW and other
human rights conventions had been enacted for the advancement of the women’s
intellectual, educational, economic, cultural and health rights and these
instruments were enacted for the empowerment of the women. Nevertheless,
these conventions do not provide any definition with regards to the offence of
rape that would provide risk to the life and independency of the male class and
neither doesit arbitrarily provide for imprisonment.

The above conventions provide special provision and reservation for the women
for their development and advancement particularly in the field of education, health,
skills, profession wherein they need not compete with their male counterparts and
the conventions provide more advantage to the women in all sectors. Where such
provision has been prescribed, the males cannot object citing that the provisions
discriminate between male and female. Nevertheless, in the name of empowering
the women, criminal law cannot be constructed that would deem to create risk to
the life and independency of the husband. The standard of criminal justiceisequal
for both men and women. On the basis of the first information report given by the
spouse, the quantum of punishment cannot be increased which would risk the life
and independency of the husband and thisis not the objective and intention of the
international conventions.

Therefore, consenting on the opinion of the majority in other matters, the pleafor
increasing the quantum of punishment as prescribed under Section 3 (6) on the
Chapter of Rape, a directive order is hereby issued in the name of government to
provide legal definition with regards to sexual intercourse consumed pursuant to a
valid marriage and sexual intercourse between a husband and spouse who although are
not divorced are living apart/judicial separation through the decree of the court and where
sexual intercourseis consumed against aspouse living apart/judicial separation without her
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consent then such an act should be deemed to be an offence of rape and under such
circumstances the quantum of punishment should be reconsidered.

gd
BalaRam K.C.
Justice

Dated 26 of the Month of Ashadh of the Year 2065 of Day 5 (July 10, 2008).........

65



The Supreme Court
Division Bench
Hon’ble Justice Bala Ram K.C.
Hon’ble Justice Tapa Bahadur Magar

Order

Writ No. 3352 of the year 2061 BS (2004 AD)
Subject: Including the order of Certiorari

Advocate Achyut Prasad Kharel, resident of Kharelthok VDC — 4, Writ
Kavrepaanchok District 1 petitioner

Vs.

Office of Prime-minister and Council of Ministers, Kathmandu......1
Ministry of Law, Justice and Parliamentary, Kathmandu .............. 1 Respondents
Parliament Secretariat, Kathmandu ..........cccoooovvviiiviiiiiiineiiiiieennns 1 o

. pponents
Ministry of Health, Kathmandu ............ccccccoviiiiiieni e, 1
Ministry of Women, Children and Social Welfare, Kathmandu........ 1

Bala Ram K.C. J: The summary of facts and issues of the above mentioned writ petition
filed before this Court under Articles 23 and 88(2) of the Constitution of the Kingdom of
Nepal, 2047 (1990 AD) are asfollows:-

Thewrit petition statesthat the National Code (Muluki Ain), 2020 (1963 AD) by itseleventh
amendment madein 2058 BS (2001 AD) has made provision by amending the clause (1) of
No. 28B of the Chapter on Life that after fulfilling the procedures as prescribed by His
Majesty’s Government, ahealth worker attaining the qualification as prescribed, may, with
the consent of the concerned pregnant women, remove her fetus within 12 weeks of
conception. According to the said legal provision, only with the consent of pregnant women
a fetus may be removed within 12 weeks of the conception, and for this purpose, the
consent of her husband is not required. Nature has not given men the capacity to conceive.
Inthiscontext, during aperiod of conjugal life, regarding the bearing of children, determination
of number of offspring, gap of birth of offspring, are the concernsto be determined mutually
by the spouse. But the af oresaid amended provision hasignored the rights of ahusband and
granted the monopolistic discretionary power to women only to removethe fetuswithin 12
weeks which in principle is against the theory of gender justice. Article 16(1)(e) of the
Convention onthe Elimination of al formsof Discrimination Against Women, 1979 provides
that the State Parties shall take all appropriate measuresto eliminate discrimination against
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womenin all mattersrelating to marriage and family relationsand in particular shall ensure,
on a basis of equality of men and women which shall include the same rights to decide
freely and responsibly on the number and spacing of their children and to have access to
the information, education and means to enable them to exercise these rights. It has
guaranteed the equal rights between femaleand male. The provision contained in aforesaid
No. 28B of the Chapter on Lifein the National Code (Muluki Ain) hasignored the husband's
right to determine the removal of fetuswithin 12 weeks of conception and vested unilateral
power to take decision regarding such removal only to the wife, and therefore the said
amended provision contradictswith Article 16(1)(e) of the Convention on the Elimination
of all forms of Discrimination Against Women, 1979 to which Nepal has already been a
party. Sub-section (1) of section 9 of the Treaty Act, 2047 (1991 A.D.) statesthat treaties
and agreements, to which Nepal isa party shall be enforced asif it isthe law of Nepal,
and in case of divergence of the provision of treaties or agreement shall prevail over the
provision of the national law to the extent of inconsistency. Therefore, the writ petitioner
praysthat asthe provision madein No. 28B of the* Chapter on Life” inthe National Code
(Muluki Ain) isinconsistent with Article 16(1)(e) of the CEDAW, the said no. 28B pursuant
to section 9(1) of the Treaty Act, 2047 be nullified by issuance of adirective order.

This Court had passed an order on 2061/09/23 BS (2005/01/07 AD) directing to issue and
serve notices asking thereby to the respondents to submit their affidavits within 15 days
excluding thetimerequired for journey from the date of receiving of the said notices asto
why an order should not be issued as sought by thewrit petitioner, and that the casefile be
presented before the Bench after receiving the affidavitsin case the affidavits are submitted
within the prescribed time limit or after the expiry of the said timelimit set for submitting
the affidavits.

The Office of the Prime Minister and Council of Ministers, of His Mgjesty’s Government,
arespondent, initsaffidavit submitted beforethis Court, has stated that asto what sort of
law is to be enacted or amended is the subject matter falling under the Jurisdiction of
Parliament, and therefore, the writ petition should be declared as dismissed on the ground
that the writ petitioner has made this Office an irrelevant body in the present case as an
opposite party on the matter relating to an Act enacted by the Parliament.

The Ministry of Law, Justice and Parliamentary Affairs of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that No. 28B of the
Chapter on Life in the National Code (Muluki Ain) has not checked the spouses to take
decision by mutual consent on the matter related to removal of fetus, therefore, the pleas
made by the writ petitioner alleging that this provision hasinfringed the rights of themale
and has created the obstacles in married life is not logical. Therefore, the writ petition
should be quashed.

The Secretary Mr. Mohan Bahadur Karki, Ministry of Health of HisMagjesty’s Government,
a respondent, in the affidavit submitted before this Court, has stated none of his act has
infringed the writ petitioner’ sright and therefore, the writ petition should be quashed.
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The Ministry of Women, Children and Social Welfare of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that the Convention on
the Elimination of al forms of Discrimination Against Women, 1979, by itsArticle 4 has
provided that adoption by States Parties of temporary special measuresaimed at accelerating
de facto equality between men and women shall not be considered discrimination and
these measures shall be discontinued when the objectives of equality of opportunity and
treatment have been achieved. After the achievement of the practical objective of equality
such stepsareto beterminated. Inthedirection of getting substantial and practical equality,
the proviso to Article 11(3) of Constitution is centered, to see the things with the view of
relativity from such provision, hence the provision madein the 28B of the Chapter on Life
inthe National Code (Muluki Ain) isnot contrary to the provision of the said Convention.
The Bench took perusal upon the entire casefilethat wasbeing enlisted in the daily docket
in compliance with the rules and presented before this Bench.

Thewrit petitioner, thelearned Advocate Mr. Achyut Prasad Kharel, putting hisarguments
before the Bench said that the decision on removing the fetus if granted absolutely to
female only, the abjective of equality cannot be achieved. It should not be ignored the fact
that the male cannot conceive and bear a child, and therefore, the spousal consent should
be made compulsory in the matter of taking decision on removal of fetus. The provision
containedinArticle 16(1) (€) of Convention on the Elimination of all formsof Discrimination
against Women, 1979, isfounded on the principle of equality but the provision inserted by
amendment on 28B(1) of the Chapter on Life in the National Code (Muluki Ain) is
contradictory to the principle adopted by the said Convention. Therefore, the order as
sought by thewrit petitioner should beissued. The counsel of the respondents, the L earned
Acting Deputy Attorney General Mr. Tika Bahadur Hamal, representing the respondents
put his arguments before the Bench stating that the provision of a Nepal Law cannot be
declared asannulled under Article 88(2) of the Constitution by reason of being inconsistent
with the provision of the Convention as sought by thewrit petitioner. If themaleis permitted
to take decision on the matter regarding removal of fetus borne by his wife, the norms of
the Convention on the Elimination of all forms of Discrimination against Women 1979
(CEDAW), and therefore, the provision contained in No. 28B(1) of the Chapter on Lifein
the National Code (Muluki Ain) is consistent with the provision of the said Convention.
Similarly, the Learned Advocates Ms. Meera Dhungana, Mr. Sabin Shresthaand Mr. Lok
Hari Basyal by obtaining permission granted under rule 42(2) of the Supreme Court Rules,
2049 to represent Women Law and Devel opment Forum putting their arguments said that
in case the spousal consent is made compulsory on taking decision on removal of fetusit
would be contrary to the principle of right to equality and female's right to self-decision.
Therefore, the writ petition isliable to be dismissed.

Taking into account the arguments put forward by the L earned counsel s representing both

sides the Bench hasto give itsverdict on the matter as to whether the order as sought by
the writ petitioner isto be issued or not.
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Themain pleaof thewrit petitioner isthe annulment of No. 28B(1) of the Chapter on Life
in the National Code (Muluki Ain) under section 9(1) of the Treaty Act, 2047(1990A.D.)
onthe ground that the said provision of No. 28B(1) isinconsistent with theArticle 16(1)(€)
of the Convention on the Elimination of all forms of Discrimination against Women, 1979.
In this context, while perusing the provision contained in section 9(1) of the Treaty Act,
2047, it isseen that it has provided that in the event of any provision of any prevaent law
being inconsi stent with the provision of any such treaty to which Nepal or the Government
of Nepal is a party, for the purpose of such treaty the inconsistent provision of such law
shall be deemed asinoperativeto the extent of such inconsistency and such matter shall be
governed by the said treaty asif it isthe provision of a Nepal law.

Itisseen that thewrit petitionisfilled under Article 88(2) of the Constitution of the Kingdom
of Nepal, 2047(1990 A.D.). The said Article 88 had provided two types of extra-ordinary
jurisdictions to this Court. Accordingly, Article 88(1) is seen to have given the power to
declare any provision of the Nepal law as ultra vires in cases where the said provision
imposes unreasonabl e restriction on the enjoyment of the fundamental rights conferred by
the Congtitution or isinconsistent with the provision of the Congtitution, to the extent of
inconsistency. Similarly, the provisionin 88(2) isan extraordinary power of this Court under
which it can issue necessary and appropriate order for the resolution of any constitutional
and legal question in dispute involving public interest, or for the enforcement of any legal
right where no alternative remedy isavailable. Under this, the Court may issue appropriate
order for the resolution of constitutional or legal issuein disputesinvolving public interest
for the enforcement of legal rightswhichisillegally violated.

There is no doubt that Nepal is a Party to Convention on the Elimination of al forms of
Discrimination against Women, 1979 by ratifying the same. Thus, following theratification,
in the context of Nepal being aparty to the said Convention, pursuant to sub section (1) of
section 9 of the Treaty Act, 2047, where any provision of the national law of Nepal is
inconsistent with the provision of the said Convention, the provision of Nepal law to the
extent of such inconsistency is deemed as ipso facto inoperative and the Convention, and
the provision of the Convention be operativeasif itisNepali law. For the purpose of doing
completejustice under the extraordinary power conferred by Article 88(2) of the Constitution,
this Court can issue any appropriate order that is seen necessary for the enforcement of
the fundamental rights. However, in this context, Article 1 of the Constitution should be
taken into consideration. Article 1 providesthat the Constitution isthe fundamental law of
the country and all laws inconsistent with it shall, to the extent of such inconsistency, be
void. Asthesaid provision hasinstitutionalized the principle of constitutional supremacy, the
provision of the said Article 1 may be broadly treated as the clause for the supremacy of
the Constitution.

As the said article has accepted the Constitution as the fundamental law, the supremacy
clause connotes that every law of the state should be intra vires the provision of the
Constitution. Thus, Article 88(1), which offers extra-ordinary power to this Court to declare
any law inconsistent with the constitution as void, is directly related to the provision of
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Article 1 of the Constitution. In other words, the power under the said Article 88(1) isa
power that becomesrelevant only when any provision of national law becomesinconsistent
with the Constitution.

Asclaimed by the writ petitioner, this court does not seem to have power under Articles 1
and 88(1) of the Constitution and section 9(1) of the Treaty Act, 2047 to declare ultra vires
incaseaprovision of any Nepa law isfound to beincons stent with any treaty or convention.
This Court may examine asto whether any provision of national law is seen repugnant to
the provision of aninternational treaty or not. Section 9(1) of the Treaty Act, 2047, provides
that “inthe event of any provision of any prevalent law being inconsistent with the provision
of any such treaty to which Nepal or the Government of Nepal is a party, for the purpose
of such treaty the inconsistent provision of such law shall be deemed as inoperative to the
extent of suchinconsistency” , Sinceit has been provided that in the event of any provision
of any prevalent law being inconsistent with the provision of any such treaty to which
Nepal or the Government of Nepal isaparty, for the purpose of such treaty the inconsi stent
provision of such law shall, ipso facto, be deemed as inoperative to the extent of such
inconsistency, therefore, in caseany provision of alaw isfound contradictory to theprovision
of atreaty, in such condition it would be sufficient for this Court to issue a declaratory
judgment under itsextraordinary jurisdiction.

Now let us observe, for the purpose of ascertaining the fact as to whether the provision of
Article 16(1)(e) of the Convention on the Elimination of al forms of Discrimination against
Women, 1979 and No. 28B(1) of the Chapter on Life in the National Code (Muluki Ain)
are seen contradictory with each other or not as claimed by the writ petitioner.

Number 28B(1) of the Chapter on Lifeinthe National Code (Muluki Ain) readsasfollows:-
“No. 28B Notwithstanding anything contained in foregoing No. 28, it shall not be deemed
as abortion committed under this Chapter on Life on the following condition in case the
fetusisremoved by alicensed health-worker having attained the required qualification by
adopting the procedure as prescribed by the Government of Nepal

Removing thefetus of lessthan 12 weeks maturity subject to obtaining the consent of the
concerned pregnant women.”

Similarly Article 16(1)(e) of Convention on the Elimination of al formsof Discrimination
against Women, 1979 reads as follows:

Article 16

1. States Parties shall take all appropriate measures to eliminate discrimination against
women in al matters relating to marriage and family relations and in particular shall
ensure, on abasis of equality of men and women:

(a) The sameright to enter into marriage;

(b) The sameright freely to choose aspouse and to enter into marriage only with their free
and full consent;
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(c) Thesamerightsand responsihilities during marriage and at its dissolution;

(d) The same rights and responsibilities as parents, irrespective of their marital status, in
matters relating to their children; in al cases the interests of the children shall be
paramount;

(e) The same rights to decide freely and responsibly on the number and spacing of their
children and to have access to the information, education and means to enable them to
exercise these rights;

(f) The samerightsand responsibilitieswith regard to guardianship, ward-ship, trusteeship
and adoption of children, or similar institutions where these concepts exist in national
legidation; in al casestheinterests of the children shall be paramount;

(g) The same personal rights as husband and wife, including the right to choose afamily
name, a profession and an occupation;

(h) Thesamerightsfor both spousesin respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property, whether free of charge or for a
valuable consideration.

Theaforesaid Article of 16(1)(e) of the CEDAW, therightsto decidefreely and responsibility
on the number and spacing of children have been ensured for both male and female equally.
Thewrit petitioner has stated in hiswrit petition that No. 28B(1) of the Chapter on Lifein
the National Code (Muluki Ain) has made provision conferring the right to women to
decide on the matter regarding removal of fetus of lessthan twelveweeks maturity therefore,
thesaid provisionisnot based on the principle of equaity asprovided by theArticle 16(1)(€)
of the CEDAW. Asthe petitioner claims, in the matter of abortion whilethere should bean
egual right to concerned male and femal e, the provision contained in aforesaid No. 28B of
the Chapter on Life in the National Code (Muluki Ain) hasignored the husband’s right to
determinetheremoval of fetuswithin 12 weeks of conception and vested unilateral power
to take decision regarding such removal only on the wife. The writ petitioner also claims
that such discriminatory law may create gulf in the happy conjugal and family life.

Inthiscontext, whileexamining the preamble of CEDAW, the said Convention was adopted,
taking note of the fact that despite various resol utions declarations and recommendations
being adopted to eliminate the discrimination between men and women, expected success
was not achieved with regard to enjoyment of basic human rights by men and women on
the basis of equality, and that there are numerous forms of discriminations existing in the
world that discriminate women, therefore, CEDAW was adopted with an objective of
institutionalizing equality based on the principle of equality. The Preamble of the said
Convention states: “Discrimination against women violates the principles of equality of
rights and respect for human dignity is an obstacle to the participation of women, on equal
terms with men, in the political, social, economic and cultural life of their countries that
hampersthe growth of the prosperity of society and the family and makes more difficult for
the full development of the potentialities of women in the service of their countries and of
humanity,”. Thus, asany type of discrimination against women would be against the human
dignity which may create obstacle to the entire family and impede social development,
CEDAW seems to have been adopted with a view to creating environment, whereby
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women would enjoy rightswithout any discrimination and fully illuminate their competence
and capabilities.

For the purpose of attaining the aforementioned objectives, the state parties, pursuant to
Art 16(1)(e) of the Convention, bear the responsibility of taking appropriate steps for the
elimination of discriminationsagai nst women any discrimination against women, especially
ensuring that both male and femalefreely enjoy equal rightswith regard to determining the
number and spacing of birth of children. By quoting this provision of the Convention, the
petitioner claims that the right given to women by number 28 B (1) of the Chapter on Life
to abort the fetus of up to 12 weeks single-handedly isinconsistent with Art 16(1)(e) of the
CEDAW.

Thereis no doubt that the matter as regards to taking decision on the number and spacing
the birth of children and/or conceiving and retaining of the fetus are such matters that are
covered under theArticle 16(1)(e) of the CEDAW under the subject “ marriage and family
matters’. But, the question in thisregard iswhether the provision contained in No. 28B of
the Chapter on Lifein the National Code (Muluki Ain) hasviolated principle of equality of
men and women contained in the provision of Article 16(1)(e) of the CEDAW. It is seen
that the provision contained in No. 28B of the Chapter on Life in the National
Code (Muluki Ain) provides for the abortion of fetus of maximum twelve weeks’
maturity with the consent of women. But it has not restricted the couple to decide
the said matter by evolving consensus following mutual consultation. The conjugal
relationship between a husband and a wife is based on intercourse with spousal
consent. If such mutual trust and understanding islacking between the husband and wife,
the conjugal life instead of continuing moves towards divorce. Therefore, there are
fundamental differences between the maintenance of conjugal relationship and
divorce. In other words, the continuance or non-continuance of conjugal relation
brings about substantial difference with regard to enjoyment of the rights and
performance of duties of a man and woman. The significance of conjugal relation
also lies on the maintenance of such mutual understanding. Where amisunderstanding
erupts between the married couple in any matter such conflict leads to the breach of
conjugal relation rather than its maintenance. Therefore, in case any law provideseither of
the spouse an absol ute right during the conjugal life, it isexpected that the exercise of such
rights shall be made in mutual consent and understanding. If there is misunderstanding in
conjugal life, it will lead towardsdivorce. Therefore, wherethereisaconjugal relationship
existing between awoman and a man, it is generally understood by the people that there
exists amutual understanding and mutual trust between them in running conjugal affairs.
Thisisasimplerule and appliesin most of the conjugal relationships.

In order to clearly decipher the question rai sed by thewrit petitioner, the provision contained
inArticle 23 of the International Covenant on Civil and Political Rights, 1966 and Article
10(1) of the International Covenant on Economic Social and Cultural Rights, 1966 and Art
16(1)(e) should be read together and harmoniously interpreted.
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Article 23 of International Covenant on Civil and Political Rights, 1966 isasfollows:-
“Article2

1. Thefamily isthe natural and fundamental group unit of society andis
entitled to protection by society and the State.

2. Theright of men and women of marriageable age to marry and to found a family
shall berecognized.

3. Nomarriage shall be entered into without the free and full consent of theintending
SPOUSES.

4. State Partiesto the present covenant shall take appropriate stepsto ensure equality
of rights and responsibilities of spouses asto marriage, during marriageand in its
dissolution. In the case of dissolution, provision shall be made for the necessary
protection of any children.”

Similarly, Article 10(1) of International Covenant on Economic, Social and Cultural Rights,
1966 isasfollows:

“Article 10

The States parties to the present Covenant recognize that:-

1. Thewidest possible protection and assistance should be accorded to the family, whichis
the natural and fundamental group unit of society, particularly for its establishment and
whileitisresponsiblefor the care and education of dependent children. Marriage must
be entered into with the free consent of the intending spouses.”

From the observation of theforegoing provisions of the Covenants, family has been accepted
asanatural and fundamental unit of society. It also accepts that marriage shall be entered
intowithfreeand full consent of the intending spouses. It providesthat no marriage without
independent and full consent of female and mal e be entered into. In other words, marriage
cantake place only with freeand full consent of intending spouses. It is certain that marriage
solemnized without the consent of the spouse such as unequal marriage, marriage done by
misrepresentation, forced marriage, marriage done with coercion or undueinfluence cannot
last for long. Such marriagescan break. Marriageisan agreement entered into by spouses
accepting the relationship- an agreement based upon mutual trust entered knowingly,
voluntarily, willingly, consciously and without any outside pressure, illusion or any
consideration. Thefoundation of conjugal relationismutual trust. Following the solemnization
of marriagewith mutual consent, understanding and trust, matters such as determination of
number of children to be procreated, their spacing are al so the matters to be decided with
mutual understanding and mutual trust of the spouses. Absent of mutual consultation and
consensusasituation of mutual distrust emerges. Such marital relationship may not continue
any further. Therefore, contentions that a woman takes decision on abortion without the
consent of her hushand or that a pregnant woman comesto the authorized health institution
for abortion without the consent of her husband, seem to be hypothetical. It cannot beruled
out that in rarest of the rare cases such consent might be lacking but the same cannot be
generalized. On the basis of such suspicion, the provision contained in No. 28B of the
Chapter on Life in the National Code (Muluki Ain) cannot be declared as ultra vires.
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Itisargued in the petition that the provision contained in No. 28B of the Chapter on Lifein
the National Code (Muluki Ain) is inconsistent with Article 16(1)(e) of CEDAW. It has
been clarified above that in case any Nepali law contradicts with any Treaty signed by
Nepal, in such situation this court does not declare the law asvoid and ultra vires, instead
it issues a declaratory judgment highlighting the fact of such repugnancy. It is not the
contention of the writ petitioner that the provision contained in No. 28B of the Chapter on
Lifein the National Code (Muluki Ain) contradicts with the Constitution of the Kingdom
of Nepal, 2047 and hence pursuant to Art 88(1) of the Constitution, should be annulled. No.
28B. of the Chapter on Life in the National Code (Muluki Ain) provides the right to
woman to take decision on removing her fetus of maximum twelve weeks maturity. There
are few reasons behind allowing pregnant woman to have such right on her own without
the consent of the husband. There are afew legidative intentions behind this.

Nepali society still lacksin education and awareness. Superstitions, traditional customsand
usages still prevail in the society. There is no substantial change in the male dominated
family structure. Society is yet to transform in the way that women can enjoy their rights
independently and without impediment as men can. Thetraditional belief that sonisrequired
than daughter for continuity of the family lineage still exist. While hormones determine
whether ason or daughter isto be born, and it is said that the hormone to be donated by the
male plays an important role for the birth of the son. The superstitions, traditional and
conservative beliefs do not change overnight. In such social and family backdrop, women,
whose physical and health status is vulnerable, should be necessarily vested with some
rights. Women should have equal rights to say that she needs no more child. If themanis
given the sole power to decide such matters, and if the wife does not have the right to say
any thing on such matters, then how can we say that there is equality between man and
woman. Moreover, reproductive healthisan important right of women, acomponent of her
right to life. No one has the right to forcefully deprive woman of the right to health. If any
conditions are imposed whereby the woman is required to take the consent of her family
especially her husband, women's empowerment and social progresswould not be possible.

Thus, in the context of theforegoing discussion, it isfound that the provisions contained in
No. 28B of the Chapter on Life in the National Code (Muluki Ain) and the provision
contained in Article 16(1)(e) of CEDAW cannot be considered absolutely. Although on
the face of it, the provisions contained in No. 28B of the Chapter on Life in the
National Code (Muluki Ain) that provide the rights to women seem to be depriving
man of the right to equality, but in practice, in most of the cases, this happens with
spousal consent. Taking any exceptional situation as mentioned above, the
provision cannot be said to be inconsistent with the provision contained in Article
16(1)(e) of the CEDAW. Here, what cannot be forgotten isthat CEDAW is an instrument
for the protection of the interest of women themselves. As it is the aim of CEDAW to
promote and protect the women'’srights, based upon the principle of equality and empower
them in public sector asequal asmen, and for thisreason too, the absol ute interpretation of
Article 16(1)(e) of the CEDAW cannot be construed in absolute terms, as sought by the
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applicant. Therefore, the Bench holds that it is not necessary to issue any order as sought
by the writ petitioner. Hence writ petition has been declared as dismissed. L et the casefile
be delivered as per rules.

9d
Bala Ram K.C.
Justice

I concur with the above opinion.
sd

(Tapa Bahadur Magar)
Justice

Bench Officer: Matrika Prasad Acharya
Computer Setting: Amir RatnaMaharjan

Date: Monday the 20" day of the month of Shrawan of the year 2065 BS (corresponding to
4" August 2008 AD).
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The Supreme Court
Division Bench
Hon’ble Justice Sharada Prasad Pandit
Hon’ble Justice Bala Ram K.C.

Writ No. 3215 of the year 2061 BS (2004 AD)

Subject: Including the order of Mandamus
Som Prasad Paneru, the secretary of, the authorized person for and on
behalf of the Friends of Needy Children (FNC), located at Ekantakuna,

Ward No. 4, Lalitpur Sub-municipal Corporation, Lalitpur District......1
Bibek Sharma Poudyal, the incumbent student at the level of Bachelor ~ Writ

of Laws, studying in the Kathmandu School of Law, Petitioners
Dadhikot —9, Bhaktapur ...........ccccoviiiiiiieeceeecee e 1
Abhilasha Risal, the incumbent student of the same as above ........... 1
Kirti Thapa, the incumbent student of the same as above ................. 1

Suresh Chapagain, the incumbent student of the same as above....... 1

Vs.

Office of the Prime Minister and Council of Ministers, Singhdurbar,
(= 1 107= 10 L1 1 1
Ministry of Law, Justice and Parliamentary Affairs, Singhdurbar
(S 111007110 L1 T 1
Ministry of Labour and Transport Management, Singhdurbar, Opposite Parties
(6= 1 107= 10 L1 1 1
Ministry of Women, Children and Socia Welfare, Sighdubar, Kathmandu

Ministry of HomeAffairs, Singhdurbar, Kathmandu........................ 1
Office of the Children Welfare Central Committee, Singhdurbar,
(6 1 1007= 10 L1 IR 1

Sharada Pandit J: The summary of facts and issues of the above mentioned writ petition
filed before this Court under Articles 23 and 88(2) of the Constitution of the Kingdom of
Nepal, 2047 (1990 A.D.) are asfollows:-

The writ petitioners state in their joint writ petition as among us the writ petitioners, the
association namely the Friends of Needy Children (FNC), is registered with the District
Administration Office, Lalitpur bearing Regd. No. 702/2053-2054 BSin theyear 2053 BS
(1996 AD) and has been &ffiliated with the Social Welfare Council. The petitioner Association
has brought about general assistance from various national and international donorsandis
being involved in providing assistance and emergency rescue serviceto those needy children
of Nepal who are poor, helpless and poverty-stricken. This Association, for last 5 years,

76



has been conducting a program on the rescue and rehabilitation of those children who have
been forced to work in the houses of other persons as domestic |aborers from the age of 7/
8 years under the “Kamlari custom” prevalent in the Tharu community of Dang District.
Inthe course of identifying the problems and pain or suffering of domestic child laborsand
pursuing possible measuresfor their resolution, we havefiled thiswrit petition. Among the
writ petitioners, the other petitioners are students of law faculty who are working for
enforcement of therights of the child in Nepal and domestic child labors, they further state
in the petition that we have serious concern over and interest in thismatter. And Therefore,
we have filed thiswrit petition, also on the basis of Section 9 of the Nepal Treaty Act, 2047
BS (1990 AD) and Article 11(1) and proviso to Article 11(3) of the Constitution of the
Kingdom of Nepal, 2047 (1990 AD, praying that the extra-ordinary jurisdiction of the
esteemed Supreme Court beinvoked and an appropriate order beissued, under Articles 23
and 88(2), on the matter of public interest or concern such astherights of the child, for the
enforcement of therights of the child.

Thewrit petition statesthat the United Nations Genera Assembly hasunanimoudly adopted
the Convention on the Rights of the Child on 2046/08/05 BS (1989/11/20 AD) for the
protection of the basic rights of the child. Inthe course of making lawsfor theimplementation
of that Convention, the State has formulated the children Act, 2048 (1992 AD), Children
Regulation, 2051 (1995 AD), The Children (Development and Rehabilitation) Fund
Regulation, 2053 (1996 AD) and the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) (which came into force on 2057/03/07 BS (2000/06/21 AD) and, presently,
these Acts and Regulations are prevailing in thefield of the rights of the children. Among
theforegoing legal arrangements, the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) appearsto be applicable only in the formal sector of child labour especialyin
the case of those children who have attained the age of 14 yearsworking in the enterprises
established and operated in accordance with the prevalent Nepal law; nonetheless, these
prevailinglega provisionsaresilentincaseof therightsof thoseinnocent childrenwho are
compelled towork as servantsor slavesfrom the age of 7-8 yearsin theinformal sector of
child labor. Hence, such helpless children are deprived of the guardianship of parentsfrom
the age of 7-8 years and compelled to be involved in hateful child labor in the form of
domestic servant or slave in the houses of the so-called wealthy persons, hotels or other
persons houses. By virtue of this, therights of the children, particularly thefollowing rights
which have been guaranteed by the Convention on the Rights of the Child (CRC) to children
arebeinginfringed:-

(a) Article 2 of the Convention on the Right of the Child provides that the State shall
guarantee to each child irrespective of the child's or his’her parents' race, color, sex,
language, religion and ethnic or social origin or other status equal rights. However,
under the “Kamlari custom” which is widespread in Dang, Banke, Bardiya, Kailali,
Kanchanpur and other districtsin Tharu Community, the children of 7-8 years of age
are sent by their parents to the house of the so called wealthy person as domestic
servantsineach “Maghi” (thefirst day of the month of Magh of each year corresponding
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to mid-January). Hence, the children are being transacted as goods and animals. It is
estimated, on the basis of a rough study, that there are ten thousands such Kamlaris
only inthe abovementioned five districts.

Asan evidence, we have submitted herewith aV CD (being telecasted by Nepal Television

on 2061/06/19 BS (2004/10/05 AD) and based on the observation of these materials, it
isreved ed that neither of the opponentsin the present case has endeavored in prohibition
and rehabilitation of these unbearable domestic child labor.

(b) Unless traditional custom of domestic child labor which is extensively prevaent in

(©)

Nepal iseliminated, it isnot possibleto ensuretheright of the children as guaranteed by
Articles 7, 9 and 11 of the Convention on the Right of the Child such asright of achild
to be cared by his/her parents, the right to live together with his’her parents as far as
possible, the right to visit with parents directly and at a desired time, and the right
againstillicit transfer of achild.

Furthermore, while observing the existing situation of domestic child labor, the
Respondents are not seen cautiousto fulfill the state obligations pertaining to the right
of the child as provided by Articles 34, 32 and 35 of the Convention on the Right of the
Child such astheright to rest and leisure, the right to recreation and entertainment, the
right to health, education and devel opment, to prescribe minimum termsand limitations
of employment and right against sale. While Articles 3 and 4 of the Convention on the
Right of the Child providesthat the courtsof law, administrative authoritiesand legidators
of the state shall give primary consideration to the best interests of the child and undertake
to ensurethe child protection and care; and that the State shall undertake all appropriate
legidative, administrative and other measures for the implementation of the rights
recognized in the Convention on the Right of the Child. Sections4 and 5 of the Children
Act, 2048 (1992 AD) ensure that the child has the right to be nourished by his/her
parents. However, in view of the situation of domestic child labor, the situationisjust
reverse and the parents or guardians are themselves getting maintenance from the
labor of their children.

On the one hand the precedent set by the Supreme Court, Nepal Law Reporter (NKP 2058
BS(2001AD), Decision No. 7020 Writ full bench No. 174) has manifested positive attitude
of the court towardsthe protection of therightsof the child as guaranteed by the Convention,
while on the other hand not only so-called wealthy persons but also high ranking civil
servants, dignified personalities of variousprofessionsand socia workers, who areidentified
asthe elite group in the society, are not internalized with the child labor deployed in their
houses as cheap and convenience serve, linking it up with their honor and prestige. On this
context, remarkable changesin respect of the enforcement of the rights of the child could
be made through the declaration of emancipation and rehabilitation of domestic childlabors
including Kamlari would bring the fundamental change in the exercise of the children’s
right.
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The Respondents have promul gated the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) targeting the children above 14 years working in the formal sector of labor
market, but no such legal provisionsor policies have been declared so far inrelation to the
prohibition and rehabilitation of the child labor below 14 years of age, who are being forced
towork in theinformal sector. Although Sections 3 and 4 of the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) providesthat no person can engageachild asalabor
who has not attained the age of 14 years and get him/her involved in work without his/her
consent, but merely this provision has not served as a sufficient ground for the elimination
of domestic child labor. While making comparative study of social conditions between
Kamlari Customwhichisaremainsof slave system and domestic child labor. The Kamlari
Custom, if comparatively considered, can not be said as not |ess damaging as the bondage
labor prohibited and emancipated by the respondents and consequently the children are
being denied equal protection of law.

The petition seeks that an order be issued in order to enforce the rights of the child as
guaranteed by the Convention on the Rights of the Child, the Children Act and the Congtitution
of the Kingdom of Nepal, that isrequired to prohibit by law the horribletraditional custom
of domestic child labor prevailing in Nepal and immediately make a declaration on the
emancipation of children of below 14 years of age held under Kamlari Custom asdomestic
child labor. The writ petition further seeks an issuance of an order of mandamus directing
the respondents, for setting up anational level’sfund for the sake of rehabilitation of such
children, and also to make adequate legal and administrative arrangements, asfar aspossible,
for the protection of the rights of the children of the domestic labors, in view of social
justice.

This Court had passed an order on 2061/08/07 BS (2004/11/22 AD) directing to issue and
serve notices enclosing therewith a copy of this order in the name of the respondents,
asking the Respondentsto submit their affidavitswithin 15 daysexcluding thetimerequired
for journey from the date of receiving of the said notices asto why an order should not be
issued as sought by the petitioners, and that the case file be presented before the Bench
after receiving the affidavitsin case the affidavits are submitted within the prescribed time
limit or upon expiry of thesaid timelimit set for submitting the affidavits.

The Office of the Prime Minister and Council of Ministers, of His Mgjesty’s Government,
arespondent, initsaffidavit submitted beforethis Court, has stated that as the Petitioners
have not clearly mentioned as to what type of their rights are infringed by the action of the
Office of the Prime Minister and Council of Ministers, of His Majesty’s Government,
therefore, the writ petition filed without any concrete base and reason is worthy to be
dismissed, hence, let it be dismissed.

The Parliamentary Secretariat, a respondent, in its affidavit submitted before this Court,
has stated that the contents claimed by the writ petitioners are not based on factual ground
rather they filed it on the basis of the news published in newspapers and the program
transmitted by media. The affidavit further states that as the contents of the writ petition
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are hypothetical basis and not based on concrete fact and evidence, therefore, let the
petition be dismissed.

TheMinistry of HomeAffairs of His Mgjesty’s Government, arespondent, initsaffidavit
submitted before this Court, has stated that the Government has made its best efforts, to
the extent possible in view of available means and resources, for the welfare of children.
The concerned bodies of His Majesty’s Government are active for the effective
implementation of the Children Act, 2048 (2000AD), Children Regulation, 2051 (1995 AD)
and other lawsrelating to the children. Asthe amendments and revisions are being madein
national lawson the basis of the agreements concluded between His M gjesty’s Government
and children related to international organizations, the claims madein the writ petition are
unjust. Therefore, let the writ petition be declared as dismissed.

The Ministry of Women, Children and Social Welfare of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that the writ petitioners
have stated in their writ petition that although Sections 4 and 5 of the Children Act, 2048
(1992 AD) providefor theright of children to be nourished by their parents, in situation of
domestic child labor, it is the other way round. Parents themselves are being nourished
relying on child labor. Thus, reaching aconclus on that parentsdo not take care of nourishment
of their children as per their economic condition is only a subjective perception. Thusthe
writ petitioners have not stated categorically specifying as to which of the parents have
violated which provision of the said Act. Moreover, thewrit petitionersalso fail to mention
asto who are such parentsinvolved in discriminating their children on nourishment. Hence,
it is obvious that the writ petition is founded on a hypothetical framework. As per the
commitment of His Majesty’s Government to implement gradually the Convention on the
Rights of the Child to which Nepal isaparty, the Child Labor (Prohibition and Regulation)
Act, 2056 (2000 AD) is being brought into force immediately after its publication in the
Nepal Gazette. Hence, the contention of thewrit petition alleging that the Government has
not made adequate and appropriatelegal and adminigtrative arrangementsisonly asubjective
argument. Therefore let the writ petition be dismissed as the petition does not have any
concrete basis and reason.

The Ministry of Law, Justice and Parliamentary Affairs of His Majesty’s Government, a
respondent, inits affidavit submitted beforethis Court, has stated that after enforcement of
the Bonded Labor (Prohibition) Act, 2058 (2000 AD) the bonded labor system has been
eliminated; and the Act also has provided that no person shall keep bonded labor, It is not
necessary to repay debts taken by the bonded |abor, the deed will be cancelled or property
held in security should be returned. Hence, institutional arrangements required for the
rehabilitation of bonded labor as well as the provision for punishment has been made if
bonded labors are found to be kept. As there is alegal provision for the elimination of
bonded labor like Kamlari, the writ petition filed stating therein that there is no sufficient
law for the prohibition of Kamlari is not based on law and reasoning. Therefore the writ
petitionisliableto be dismissed.
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The Ministry of Labor and Transport Management of His Majesty’s Government, a
respondent, in its affidavit submitted before this Court, has stated that in connection with
theimplementation of the Child Labor (Prohibition and Regulation) Act, 2056 (2000AD),
that the Ministry has, with theaim of eliminating child labor, prepared anational action plan
following an extensive participation of the partners and stakeholders, and it is on the way
for its implementation. According to this plan, programs are being launched to attain the
goal of eliminating seven types of heinous child laborswithin a period of initial five years
i.e. within 2066 BS (2009 AD) andto eliminateall kinds of child laborsin next five years
i.e.till 2071 BS (2014 AD). Time-bound programs are being conducted accordingly targeting
the seven types of heinous child laborsand their familieslike domestic child labor, bonded
childlabor, childlabor workingin carpet industries, child porter, orphan child, child victimized
from making and carrying the pane etc; and upon concentrating it, various programs like
registration of child laborsformal or informal education, skill development drop-in center,
income generating programs, including awareness programs are being run in twenty two
districts. As the labors working in informal sectors are not covered under the Labor Act
and Regulation, discussionsare going onin different forumsand athree-day national |abor
conferenceisgoing to beheldin Kathmanduin the near future, and that Ministry isconsidering
wideningthe policy and legal infrastructuresonthe basisof thefindingsand recommendations;
hence, the writ petition isliable to be dismissed.

The Bench took perusal upon the entire casefilethat was being enlisted in the daily docket
in compliance with the rules and presented before this Bench. The Learned Advocates
Ms. Geeta Pathak Sangroula, Mr. Krishna Devkota and Mr. Prakash K.C., representing
thewrit petitioners put their respective arguments before the Bench stating that the domestic
child labor isaninformal labor which does not appear publicly and it ishidden, invisibleand
inaccessibleto legal remedy. As per thereport of Child Workersin Nepal (CWIN), amost
14 percent girl children have said that they are suffering from sexual harassment from
male membersof thelandlord’'shouse, their relative and friendswhere they areworking. It
isonly aglimpse of harassment against the girl child. A number of such eventsoccur inthe
dark which does not come out to public dueto variousreasons. On the other hand, vulnerable
families of Tharu Community residing in various districts of western Nepal such as Dang,
Banke, Bardiya, Kailali and Kanchanpur, send their minor kids of 7/8 years of age to the
houses of so-called wealthy personsand urban-dwellers as domestic servants on the occasion
of Maaghi (great festival to be celebrated by the Tharu community in the first day of the
month of Magh (mid-January) annually). The children so sent are called as“Kamlari”. It
isalso found that an implied or unwritten or informal agreement gets concluded between
the guardians of such children and the so-called masters. In addition, brokers are also
found being involved in these activities. Hence, children are silently being transacted as
cattle.

Putting their argumentsthe L earned counsel on behalf of thewrit petitionersfurther submitted
that Section 3(1) of the Child Labor (Prohibition and Regulation) Act, 2056 (2000AD) has
prohibited the engagement of children below 14 years of age onwork. But, in practice, this
legal provision regulates the child labor only in the formal sector. It is a weakness of the
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respondentsthat they could not protect the children who areforced to work in the informal
sector by developing appropriate legal provisions and strong mechanisms against illegal,
inhuman and heinous form of expl oitation of child labor. By virtue of this, it iscertain that
not only the children would bevictimized but al so the whol e country would suffer irreparable
loss. Laws have not beenimplemented in consistent with Articles2, 3, 4,5, 6,7, 8,9, 11, 12,
1315, 19, 27, 28, 31, 32, 34, 35 and 37 of the Convention on the Rights of the Child, 1989.
Moreover, the concerned provisions enshrined in the International Covenant on Civil and
Political Rights, 1966 and the International Covenant on Economic, Socia and Cultural
Rights, 1966 consistent with the CRC have also not been implemented effectively. Having
said so, the Learned counsels submitted that an order of mandamus including any other
appropriate order be issued directing the respondents to make appropriate and adequate
legal and administrative arrangements as far as possible for the enforcement of the rights
of domestic child labors. In support of their argumentsthe learned counsel s al so submitted
the written memorials.

The Learned Government Attorney, Mr. Saroj Prasad Gautam representing the respondents
put hisarguments before the Bench stating that the Children Act, 2048 (1992 AD), Children
Regulation, 2051 (1995AD), Children (Devel opment and Rehabilitation) Fund Regulation,
2053 (1996 AD) have aready been enacted and practically implemented with the aim of
protecting the interests of the children as well as developing their physical, mental and
intellectual capacity. Schedule 2 of the Child Labor (Prohibition and Regulation) Act, 2056
(2000 AD) hasensured the child-rights. Sub-section (1) of section 3 of the said Act provides
that minor children shall not beinvolved inwork. Those children below the age of 14 years
are prohibited from being engaged in any work which includes domestic labor aso. In
addition, sub-section (2) of section (3) of the said Act providesthat no child shall be engaged
inhazardousworks. Any form of child labor including Kamlari customis, therefore, prohibited
under these legal provisions. Furthermore, the Government of Nepal has expressed its
commitment for gradual implementation of the Convention on the Rights of the Child, to
which Nepal isaparty, and various acts and regul ationsrel ating to the child-rights have also
been enacted from timeto time and are being implemented. In such asituation, theallegations
made by the writ petitioners that there are no appropriate and adequate legal and
administrative arrangements are not based on fact. Therefore, let thewrit petition be declared
as dismissed on the ground that it is not based on facts.
Taking into account the arguments put forward by the learned counsels representing both
the sides and considering the written memorials submitted by them, it seemsto us that the
following questions have to be resolved for the purpose of delivering its verdict over the
issues raised in the present writ petition.
(1) Whether or not theimplementation of legal provisionsprevailingin Nepal inrelation

to the prohibition of child labor are consistent with the provisions of the Convention

on the Rights of the Child and international instruments on human rights?
(2) Whether or not an order should be issued as prayed by the writ petitioners?

While considering thefirst question, the writ petitioners seem to have filed the writ petition
stating, inter alia, that the traditional improper customs relating to domestic child labor
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existing in Nepal are not prohibited and eliminated in Nepal in order to ensure the rights of
thechild which areguaranteed by Articles 2, 3,4, 5, 7,9, 11, 31, 32 and 35 of the Convention
on the Rights of the Child, 1989 and the Children Act, 2048 (1992 AD), the Bonded L abor
(Prohibition) Act, 2058 (2002 AD) and Article 11(1), and proviso to Article 11(3) of the
Congtitution of the Kingdom of Nepal, 2047 (1990AD). Thewrit petitionershave, therefore,
prayed that the directory order including the order of mandamus or any other appropriate
order be issued, in the name of the respondents for an immediate emancipation of the
domestic child Iabors below the age of 14 years engaged in the informal sector including
Kamlaris, and for the establishment of anational level fund to rehabilitate them, for making
appropriate and adequate legal and administrative arrangements for the eradication of ten
thousand Kamlariswho are extensively found in Tharu Community, specialy livingin Dang,
Banke, Bardiya, Kailali and Kanchanpur Districts.

The respondents, in their defense, state inter alia that the responsibility of implementing
the existing laws devolves on the Executive. The Bonded Labor (Prohibition) Act, 2058
(2002 AD) has regarded Kamlari and other similar |abor as bonded labor. Section 3(1) of
the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) providesthat no child
below the age of 14 years shall beinvolved asalabor in any work. A Master plan has been
prepared with the support of all stakeholdersfor the eradication of child labor and isbeing
implemented. Asthe Labor Act and Regulation do not cover the laborsworking ininformal
sectors, discussions are being undertaken in different forumsregarding this. Hence, asthe
petition has been filed by the petitioners merely relying on the news published in newspaper
and broadcasted through el ectronic mediaand as no solid facts have been adduced and the
petition is based on assumptions the same should be dismissed.

Whileanayzing and considering the case, the United Nations General Assembly, recognizing
thereality that protection and promotion of the children being the foundation aimed for their
all-round devel opment, had unanimously adopted the Convention on the Rights of the Child,
1989 AD (CRC) on November 20, 1989 AD for the sake of protection of the basic rights of
the children. Nepal ratified the said Convention on September 14, 1990 AD. Withtheaim
of immediateimplementation of the Convention, the Constitution of the Kingdom of Nepal,
promulgated after the restoration of democracy, has provided in its preamble that the State
shall, in view of concept of the rule of law, provide equal opportunity to al through the
independent and competent system of justice. Thus, with aview to protecting the interests
of thechildren, Article 11 providesfor theright to equality, Article 12 providesfor theright
to freedom and Article 20 provides for the right against exploitation. In addition, under
clause (8) of Article 26, the State has expressed commitment for the successful
implementation of the rights and interests of the children. ThisArticle readsthat the State
shall make necessary arrangements to safeguard the rights and interests of the child and
ensurethat they are not exploited, and shall make gradual arrangementsfor free education.
Furthermore, it isfound that the Children Act, 2048 (1992 AD), the Children Regulation,
2051 (1995 AD), the Children (development and Rehabilitation) Fund Regulation, 2053
(1996 AD), the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) and the
Bonded L abor (Prohibition) Act, 2058 (2002 AD) have been promulgated and the said Acts
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and Regulationsremain presently asthe prevailing lawsin thefield of therightsof the child.
Section 23 (2) (b) of the Children Act, 2048 (1992 AD), providesfor “imparting education
that would facilitate the development of intellectua capacity of the child”. The Children
Act has been formulated for the development of physical, mental and intellectual capacity
of children by protecting their rights and interests. Sub-section (2) of Section 4 of the said
Act provides that the parents, pursuant to the financial condition of the family, besides
raising their child, shall make arrangement for education, health care, sportsand recreation
of their children. Section 5 proscribes discrimination between son and daughter, son and
son or daughter and daughter with regard to their nourishment and upbringing. Chapter 2 of
the Act ensures the rights of the child. Despite being formulated, however they are not
found to be enforced in practice. Since the provisions of the Acts and Rules have been
confined to lettersonly, thewrit petitioners have cometo the Court seeking their enforcement.
Themere mentioning in affidavits of those lawswhich are not enforced in practice, remind
of anadage“law in book not in action” and the quotation of Benjamin Disragli that “ Justice
istruth in action”. One cannot, thus, ignore the existence of evil practices of child labor
including Kamlari custom.

Inaddition to the Children Act, 2048 (1992 AD), the Bonded L abor (Prohibition) Act, 2058
(2002 AD) has also been formulated with the aim of prohibiting bonded labor existing in
Nepal and rehabilitating them. But the said A cts have not been implemented, and whereas
the children should have been protected and nurtured pursuant to section 4 and 5 of the said
Act, their condition has become more pitiable, and they are compelled to take up any kind
of labor whatsoever. Moreover, whereas sections 3 and 4 of the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) providethat no person shall get achild below theage
of 14 years engaged in work, and that no child shall be engaged in any work against hisor
her will, this provision has not been implemented in respect of the domestic child labors.
In order toimplement or cause to beimplemented the abovementioned provisions, the State
should be more active toward the provisions of the Convention on the Right of the Child
and itsimplementation aswell.

Article 2 of the Convention on the Rights of the Child providesthat each child shall begiven
egual protection without any kind of discrimination, irrespective of the child's or his/her
parent’sor guardian’srace, color, sex, language, religion, ethnic or social origin.

Articles 7, 9 and 11 of the Convention on the Rights of the Child have provided that the
children shall have the right to be cared for by their parents, theright to live together with
their parents asfar as possible, the right to meet their parentsdirectly at their ownwill and
theright against theillicit transfer of children.

Similarly, Articles 31, 32 and 35 of the Convention on the Rights of the Child provide that
each child shall havetheright torest and leisure, to engagein play and recreational activities,
theright to health and education and devel opment and protection against exploitation. These
provisions also provide that minimum terms and hours of the employment should be
prescribed, and that no trafficking and abduction of the child shall be made.
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For the effective implementation of al provisions of the Convention on the Rights of the
Childincludingits preamble, the State hasto effectively implement the rel ated provisions of
thelnternational Covenant on Civil and Palitical Rights, 1966 and the I nternational Covenant
on Economic, Social and Cultural Rights, 1966. The provisions of these covenants have
guaranteed the development of family including children. Article 11 of the International
Covenant on Economic, Social and Cultural Rights imposes an obligation on the State to
ensure every onetheright to adequate food, clothing and housing including improvement of
living conditions of thefamily. Assub-article (1) of Article 13 of the International Covenant
on Economic, Social and Cultural Rightsisvery much pertinent, it isquoted hereunder

“The state parties to the present Covenant recognize the right of everyone to education.
They agreethat education shall be directed to thefull development of the human personality
and the sense of itsdignity, and shall strengthen the respect for human rights and fundamental
freedoms. They further agreethat education shall enableall personsto participate effectively
in afree society, promote understanding, tolerance and friendship among all nationsand all
racial, ethnic or religious groups and further the activities of the United Nations for the
maintenance of peace’.

Sub-article (2) of Article 7 of the Convention on the Rights of the Child statesthat national
laws and relevant provisions of the above mentioned Covenants concerning the rights of
the child shall beimplemented. Sub-article (2) of Article 6 providesthat State shall ensure
the survival and devel opment of the child to the maximum extent possible. To ensure survival
(maximum extent possible) and development, physical means and education as well as
other psychological necessitiesshall be avail able; theright to information and education for
intellectual development fallsunder psychological necessities. The above mentioned rights
arementioned inArticles 11 and 13 of the International Covenant on Economic, Social and
Cultura Rights, 1966, which recognize the right of everyone for upliftment of standard of
living, individual liberty, dignity of human life, right to survive maximum extent possibleand
right to education among others.

In addition, Article 4 of the Convention on the Right of the Child states that with regard to
economic, social and cultural rights, state parties shall undertake such measures, to the
maximum extent of their available resources, and where needed, within the framework of
international co-operation. Likewise, sub-article (1) of Article 2 of the International Covenant
on Economic, Social and Cultural Rights, 1966 provides that state parties shall, if their
available resources are not adequate for full realization of theserights, receive, especially
economic and technical assistance, from developed countries. As Articles 42 and sub-
article (6) of Article 44 of the Convention on the Right of the Child provide the below-
mentioned provisions, these provisions should also befollowed accordingly.

“Article 42 providesthat “ state parties undertake to make the principles and provisions of

the Convention widely known, by appropriate and active means, to adults and children
dike.”
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Article 44(6) provides that “state parties shall make their reports widely available to the
publicintheir own countries.”

A committee on the Rights of the Child, established pursuant to sub-article (1) of Article 43
of the Convention on the Rights of the Child, upon receiving report from the state parties
pursuant to Article 44, shall invite the specialized agencies, the United Nations Children’s
Fund and other United Nations organs to present a report of the implementation of the
provisionsfalling within the scope of their mandate; the Committee may make suggestions
and general recommendations to the concerned state party based on information received
as mentioned above.

Wherethe state party has made any comments on the suggestions and recommendations made
by the Committee, such comments shall be submitted to the General Assembly of the United
Nations. Hence, it is necessary to have education and knowledge about these reports, Nepal
laws, child rights mentioned in the Convention on the Rights of the Child and human rights
guaranteed by other rlevant international human rightsinstruments. In this context, Nepal
has adopted the provision of Article 42 as well literally. It is expedient to make
arrangements for education to that effect. But the situation revealsthat it has not been
implemented. Although the bonded labor system has been eliminated by the Bonded
Labor (Prohibition) Act, 2058 (2002 AD), it has not been implemented effectively. The
Kamlari custom is still prevalent. It is obvious and evident from the above mentioned
submissions[of the government] that the Kamlari custom has not been eliminated nor
effective implementation has been made. In addition, it is found that the method and
procedureto befollowed effectively for itselimination are not complied with.

So far the second question i.e. whether or not an order should be issued as sought by the
writ petitionersisconcerned, thewrit petitioners have mainly stated that the Kamlari Custom
is pervasive in the Tharu communitiesin Dang, Banke, Bardiya, Kailali and Kanchanpur
Districtsaswell in the Kingdom of Nepal, under which children are sent by their parentsto
the houses of wealthy persons as domestic servants on the eve of each “Maghi” (the first
day of the month of Magh of each year corresponding to mid-January) and the writ
petitioners have stated that the number of such Kamlaris is at least ten thousand in the
abovementioned fivedistrictsalone.

AstheKamlari Customisinconsistent toArticles7, 9, 11, 31, 32 and 35 of the Convention
ontheRightsof the Child and Article 11 of the Constitution of the Kingdom of Nepal, 2047
(1990 AD), the writ petitioners have sought the issuance of an appropriate order in the
name of the respondents including the Government of Nepal to emancipate domestic
labors below the age of 14 years who are suffering from the Kamlari custom and make an
arrangement of the fund aswell for their rehabilitation.

Theaffidavit submitted by the Ministry of Labor and Transport Management the respondent
statesthat the time-bound program has been conducted targeting the domestic child labors,
bonded child labors, and the child laborsworking in carpet industries aswell.
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TheMinistry of Law, Justice and Parliamentary Affairs, another respondent, inits affidavit,
states that legal arrangement has aready been made to that effect.

The Ministry of Women and Children arespondent submitting the affidavit on behalf of the
then Government submitted the written statement in Poush, 2061 BS (January, 2005AD),
stating therein that the writ petitioners were not able to indicate which of the parents has
violated laws relating to children, and that al parents take care of their children to the
extent possiblein tunewith their financial condition.

While observing the situation in the context of abovementioned questions of fact and law, it
appears that the Bonded Labor (Prohibition) Act, 2058 (2002 AD) has come into force
since Falgun 11, 2058 BS (February 23, 2002 AD), Section 2 of the said Act considersthe
Kamlari custom as the bonded labor, and as per Section 3, bonded labors are aso ipso
facto outlawed upon the enforcement of the Act. Section 4 of the said Act clearly prohibits
the practice of bonded labor. On the contrary, the affidavit of the Government of Nepal
statesthat theissuesraised in thewrit petition are not prevalent at the moment and nothing
has been stated regarding the fund. Besides, the Ministry of Labor and Transport
Management, in its affidavit, states that the time-bound program has been launched, but
this program does not provide for any relief to those children who are victimized under the
Kamlari Custom. Hence, although the Act is brought into force and the Convention on the
Rights of the Child has also been effectiveasif it werealaw of Nepal, the Kamlari custom
isseen still prevalent in practice.

Itisalegal and constitutional obligation and duty of the respondentsto protect the rights of
thechildinlinewith the provisions of the Bonded L abor (Prohibition) Act, 2058 (2002 AD)
and the Convention on the Rights of the Child. It is aso an international commitment of
Nepal pursuant to Nepal Treaty Act, 2047 (1990AD) and Article 126 of the Constitution of
the Kingdom of Nepal, 2047 (1990 AD).

Asthe Kamlari customisin contravention with therights guaranteed by, inter alia, Articles
9,14, 15, 16, 18, 19, 28, 29, 31 and 32 of the Convention on the Rights of the Child, an order
of Mandamusis hereby issued in the name of the respondent viz. the Government of Nepal
for the effective implementation of the Bonded Labor (Prohibition) Act, 2058 (2002 AD).
Further, by simply formulating an Act and making provisions in the Act cannot provide
facility of educationinacountry like ourswhere poverty, illiteracy and ignorance arerooted
with traditional and conservativeideas. Hence, provisions of theAct and the Convention on
the Rights of the Child, alone cannot eradicate the child labor. As the stakeholders and
target groups of the Children Act, Bonded Labor (Prohibition) Act and the Convention on
the Rightsof the Child, arechildren themselves, itisessential for the Government tofacilitate
them from higher level, and the stakeholders themselves should be aware towards their
rights from the grassroots level. Only then, the Conventions including the Convention on
the Rights of the Child, protecting the rights of the child and the Child Labor (Prohibition
and Regulation) Act, 2056 (2000 AD) could be implemented effectively.
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Thus, adirective order is also issued in the name of the respondents viz. the Council of
Ministers and the Ministry of Education to the effect that it would be appropriate to
incorporate, in the curriculaof the child, the contents of human rightsrelated international
Conventions such asthe Convention on the Rights of the Child, 1989, International Covenant
on civil and Political Rights, 1966 and International Covenant on Economic, Socia and
Cultural Rights, 1966, to which Nepal isastate party, and which cover all aspects of human
life. Let the case file be delivered as per the rules.

Mr. Justice Bala Ram K.C.
Having concurred with the aforesaid opinion of brother Honorable Justice, | have hereby
expressed the following observations in relation to the issuance of adirective order.

Themgjor contentionsof thewrit petitionersisseen, inter alia, that the practice of kegping Kamlari
prevalent among the Tharu communitiesin Dang, Banke, Bardiya, Kailali and Kanchanpur
districtsof Nepal should be abolished and upon liberation of the domestic child laborsheld
under that practice, the State should rehabilitate them by making arrangement for required
fund. In this regard, the writ petitioners have sought for the issuance of the order of
mandamus or other appropriate order in the name of the Government of Nepal directing it
to make necessary legal and administrative arrangement to that effect as required for the
protection of rights of the child.

Upon perusal of the affidavits submitted by different offices of the Government of Nepal,
who are made respondentsin thiswrit petition, it isrevea ed that al respondents except the
Ministry of Labor and Transport Management have argued that the writ petition should be
dismissed and havetakenit like an litigation by remaining oblivious of theissuesraised by
the writ petitioners. But this petition is not a private interest litigation. It is a pro-bono
publico petition under which thewrit petitioners have sought for theissuance of appropriate
order, in exercise of extra-ordinary jurisdiction of this Court under Article 88(1) of the
Congtitution of the Kingdom of Nepal, 2047 (1990 AD) to liminate discriminatory practice
likeKamlari custom based ontraditional and conservativethinking, race, poverty, ignorance
and illiteracy. Hence, itisasocia action litigation filed for the welfare of all children who
have been victimized by the practice of keeping Kamlari along with illiteracy, poverty and
ignorance.

As the Government is committed to implement, in a phase-wise manner, the directive
principlesand policiesof the State enshrined in Part 4 of the Constitution of the Kingdom of
Nepal, 2047 (1990 AD), particularly Articles 25(3), 26(8)(9) and (10) and more especially
theright against exploitation asenshrined inArticle 20, the Government, in respect of such
writ petition, must support the Court in the protection of fundamental rights and human
rights of the people by bringing out real issuesin its affidavit considering the fundamental
rights of the people guaranteed by the Constitution and various human rights related
instrumentsratified by Nepal. To thisend, narrow concept of locus standi iswidened to all
Nepalese citizens under Article 88(2) of the Constitution.
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Asthe writ petition has been filed as social action litigation for the purpose of pro-bono
publico, the Government should not submit awritten statement guided by a conservative
thinking and narrow outlook. The citizens may be deprived of therights conferred to them
by the Constitution and human rights instruments due to inadequate attention of the
Government or lack of resources and other various reasons. Hence, in reference to the
writ petition, the Executive should not feel any kind of hesitation to support the Court by
presenting real factsinitswritten statement. It isalso the constitutional duty and obligation
of the Executiveto support the Court by presenting real factsin such type of publicinterest
litigetion.

Major objective of the State shall be to promote the condition of welfare based on just
systemin social, economic and other aspects of life. In addition, the Constitution, pursuant
to the Directive Principles and Policies of the State, call sfor the establishment of awelfare
state and strivesto establish and devel op, on thefoundation of justiceand morality, ahealthy
socid lifeby diminating economic and socid inequalitiesand by establishing harmony amongst
the various communities, it strives to make necessary arrangements for safeguarding the
rightsand interests of the child against exploitation, to make specia arrangementsfor their
education, health and employment, to make arrangements for their education, health and
employment and to make other necessary arrangements for the promotion of the interests
of economically and socially backward groups and communities. Likewise, the Constitution
has conferred the fundamental right to every Nepali citizens including the rights against
exploitation, prohibiting traffic in human beings, slavery, serfdom or forced labor in any
form. Out of the directive principles and policies of the State, sub-articles (8) and (9) of
Article 26 areimportant in relation to the present writ petition. The objective of sub-article
(8) of Article 26 isto protect children against exploitation and to safeguard the rights and
interests of the children; and the objective of sub-article (9) of Article 26 is to impose
congtitutional obligation on the government to make specia arrangementsfor social security
of the orphan children aswell astheir protection and welfare.

Nepal has ratified the Convention on the Rights of the Child, 1989 on 2047/05/29 BS
(September 14, 1990 AD). By virtue of the provision of section 9 of the Nepal Treaty Act,
2047 (1990 AD), the said Convention has been held as good as Nepal law since that date.
Articles 27(1) and (2), 28(1), 29(1)(1), 32 and 36 of the Convention on the Rights of the
Child, 1989 areimportant. TheseArticles of the Convention on the Rights of the Child have
conferredrightsto physical and mental development of the children, right to obtain education
and to pursue compulsory and free primary education. Moreover, the said Articles have
provided that the children should have an opportunity of development of their personality,
theright against economic exploitation, theright against interference with an opportunity of
getting education including the right against employment at the age below the prescribed
age and the right to involvement in work only in prescribed time and period. Itisamajor
responsibility of the Government to implement the said provisions of the Convention by
framing lawsand policies.
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The Government should not only refrain from doing anything against the fundamental rights
of the people and directive principles and policies provided by the Constitution and the
provisions of the Convention on the Rights of the Child, 1989, it also has a congtitutional
obligation to implement all provisions of the Convention on the Rights of the Child and
directive principles of the state policiesby framing laws. It seemsfrom the affidavits of the
respondents including the Ministry of Labor and Transport Management and Ministry of
Law, Justice and Parliamentary Affairsthat the Government has conducted some programs
designed to eliminate child labor in 22 districts. It is also revealed that the Children Act,
2048 (1992 AD), the Child Labor (Prohibition and Regulation) Act, 2056 (2000 AD) have
been formulated and enforced. Hence, it is revealed that some child welfare legidations
have been framed. While observing the provisions of these Acts and programs, they could
be perceivably betaken asthelight at the end of along tunnel. Mereformulation of Actsis
not sufficient; specially, provisionsrelating to the prohibition of certain thingsin respect to
those children who have suffered and are exploited. Punishment alone cannot, therefore,
eliminate exploitation against the child. Itistruethat law isan important infrastructure. But
along with it provisions covering al the issues should also be formulated. The effective
implementation of laws and of children-centric economic plansis essential to that effect.
Then only the aspiration of the Convention on the Rights of the Child and Constitution could
be attained.

Even when onetalks of the law, laws such asthe Socia Behavior Reform Act, 2033 (1976
AD), the Begging (Prohibition) Act, 2018 (1962 AD) and the Donation Act, 2030 (1973
AD) can be taken as examples of laws which could not be implemented effectively. More
than over 30 years have passed since the Social Behavior Reform Act. This Act was
enacted with a pious welfare objective of protecting people from ruining their economic
condition and preventing them from unnecessary burden of the debt. The Act controls
extravagant expenses by controlling the number of guests to be invited in marriage and
Bratavanda (holy thread wearing ceremony) including the dowry to be given. The main
objective of the Act is to control unnecessary expenses. However, even after so many
yearsof itsenactment, it isnoticed that the genera peopleincluding highlevel policy makers
and bureaucrats, high level officials of law enforcement agencies, and judges as well,
instead of abiding by thisAct, participateinillegal banquet organized at Police Club located
at the center of Kathmandu, which is owned by the police and who are responsible for
implementing the laws as per the Police Act, while it isthe duty of the state to effectively
implement the Social Behavior Reform Act. Hence, mere formulation of laws cannot
eliminate the Kamlari custom. Likewise, thereisalaw in place that prohibits begging but
door to door and street begging is rampant and in front of police openly in awider scale.
Thus, mereformulation of decorative lawsisnot sufficient; their implementationiscrucial.
Themajor claim of the writ petitionersreadsthat under the Kamlari custom, children aged
7 or 8 years are sold to the wealthy persons by their own parents and get them involved in
domestic labor. The Kamlari custom is covered under the definition of “bonded labor” by
Section 2(b) of the Bonded Labor (Prohibition) Act, 2058 (2002 AD), and as Section 3 of
the said Act provides that upon the promulgation of the Act, any person working as a
bonded labor shall ipso facto be liberated from bonded |abor. Thisimpliesindubitably that
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the Kamlari custom is in existence in Nepal; they have been liberated only in law. The
prohibition of Kamlari custom in law and its practical elimination through enhanced
consciousness of the people are entirely different matters.

Mere enactment of law does not eliminate a long and widely held traditional custom
prevalent since long ago. The above mentioned Social Behavior Reform Act clearly
illustrates this. The Child Labor (Prohibition and Regulation) Act, 2000 AD (2056
BS) can also be taken as an example to drive home the point that the law alone
cannot eliminate the customs widespread in the society. Section 3 of the Act clearly
providesthat the child not attaining the age of 14 years, means not entering into the age of
15 years, shall not be engaged in work as a laborer, but the children below the age of 14
years are being involved in the work of cleaning utensilsin small hotels and restaurants,
working as hel pers, cleaners and ticket sellersin buses and mini buses etc. workingin brick
industries and most often working as domestic servants in various houses. Hence, this
Court should take thismatter in judicial notice.

The Nepalese society isavery traditional society. Lack of education, poverty, ignorance,
illiteracy and unemployment are the causes behind the conservative and evil practices such
as keeping Kamlari. It isconsidered anormal practice for the rich and the so called higher
caste people to suppress the poor and the so called lower caste people and forcefully
engagetheminworks. The provision of fundamental rightsas enshrinedin the Constitution,
which have been enforced partially at the moment, the Bill of Rights of the American
Constitution, the Rights of the Men of French Constitution and the statement like“all men
and women are born equal” mentioned in the Universal Declaration of Human Rights bear
the same meaning. All these rights are natural rights of the human beings. However, in
households and soci eties afflicted by unemployment, lack of education, conservativetradition,
poverty and ignorance, where the Kamlari custom, is prevalent mere framing of a few
legidlationsand ensuring asfundamental right by the Constitution alone cannot eliminate all
such evil practices. Such elimination is possible only with full implementation of
comprehensive laws, accompanied by all-round programs on education, employment,
economic planning, and knowledge about it.

While observing literacy rate of the year 2001 AD published by the Bureau of Statisticsin
2005AD, itisfound that out of 1,92,55,808 people, both male and femal e above the age of
six years, 76,54,244 people are unableto read and write. Of them, the population of women,
unable to read and write, is much higher than that of meni.e. 49,34,007. Out of various
districts pointed out by the writ petitioners where the Kamlari custom is widespread, in
Nepalgunj 1,16,691 people, out of 3,25,513 people above the age of six years, and of them
the number of illiterate women is69,421. These statisticsled to raise aquestion asto when
those children who have been victimized by the Kamlari custom would get the light of
education and beableto fight for their rights. Although only the dataof Nepalgunj ispresented
here, but the data published by the Bureau of Statisticsrevealsthesimilar statisticsregarding
the literacy of women in other districts which are affected from the Kamlari custom. This
calls upon the Government to bring out comprehensive legislation along with an
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economic package and effectively implement the same with a view to address all
these problems. Moreover, the Government should think towards the
empowerment of women and girl children affected by such improper custom as
Kamlari for the purpose of eliminating the Kamlari custom. Only then it will be
easier to eliminate such customs.

AsNepal hasratified the Convention on the Rights of the Child, 1989 the said Convention
has been effective as good as Nepal law by virtue of section 9 of the Nepal Treaty Act,
2047 (1990 AD). Therefore, no act could be done contrary to the Convention, and the
Government of Nepal bearsthe obligation to frame laws and to do other worksin accordance
with the Convention. Even though the Kamlari custom has been eliminatedin law, it isnot
found to beeliminated in practice. Thewrit petitionersclaim that children aged 6to 7 years
are being involved as domestic servants. Lack of effective implementation of the laws
designed to control the Kamlari custom, illegal practice of domestic labor and the right
againgt exploitation asenshrined in Article 20 of the Constitution are mutually exclusive. It
seems that the consumers of the services of girl children aged 6-8 years seem to be the
wealthy people of the society, and it isreveal ed that the said minor girl children are forced
to work as domestic servants under the Kamlari custom. Therefore, this directive order is
hereby issued in the name of the Government of Nepal to do the following for the total
elimination of the Kamlari custom:

(1) Theprevailing Child Labor (Prohibition and Regulation) Act, 2056 (2000AD) prohibitsthe
Kamlari custom but no law has been formulated prohibiting the engagement of minor girls
below the age of 14 years as domestic servants. On the one hand, the Kamlari custom is
outlawed by the Child Labor Prohibition Act whileonthe other, inthe absence of law relating to
domestic servant, children are being extensively used asdomestic servantseven if not under the
Kamlari custom. This, prohibition of child labor can be seen asfilling water in aleaking pot.
Article20of the Condtitution hasguaranteed theright againg explaitationto every citizenincluding
the child. By reason of the absence of law on domestic labor, the Kamlari custom and practice
of domestic labor have encroached upon theright against exploitation of the people conferred by
Article 20 of the Congtitution. Unlesslaw isframed to regul ate the practi ce of domestic servant,
itwill belikefillingwater in aleaking pot wherewater isfilled from abovethe pot but the pot can
never befilled aswater getsleaked from the bottom. Hence, even if the Kamlari custom would
be diminated in law, the children would be il suffering from the practice of domestic servant
and the practice of Kamlari. So, mere formulation of law outlawing the Kamlari custom can
eliminate neither the Kamlari custom nor the exploitation againgt the child.

Sincethe prayer of the petitioner relatesto the formulation of appropriate legal framework
for the abolition of Kamlari and since no law exists relating to domestic servant, it is
imperative to regul ate the practice of taking domestic servant and provide whether or not
such a practice is allowed. Hence, it is hereby directed that the government enact
law pertaining to domestic servant not only for the abolition of Kamlari practice,
but also for preventing the exploitation of children for any other ground, and for
the protection of the rights of the child under the CRC.
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(2) Fundamental rights of the Constitution, other Nepal laws, Convention on the Rights of
the Child, 1989, International Covenant on Civil and Palitical Rights, 1966 and International
Covenant on Economic, Social and Cultura Rights, 1966, and other human rightsrelated
conventions have conferred various rights to the Nepal ese children. But by virtue of such
provisionsof rightsasenshrined in the Congtitution, lawsand human right related instruments
cannot eliminate the exploitation of children. Similarly, exploitation against the child cannot
be eliminated merely by organizing a symposium in aresort and hotel and concluding the
same by presenting aworking paper. To this end, the concerned children whom the rights
are conferred to should be conscious and aware as to the rights. If the persons entitled to
the rights are unaware about their rights, they may be victimized due to poverty and
misconduct under domestic servant and the Kamlari custom irrespective of plansand laws
formulated by the State. Article 20 of the Constitution recognizes that forced labor is an
exploitation outlawed by the Constitution itself. Personsentitled to such important right are
not even aware of it. Until and unless the concerned persons are conscious about their
rights, misconduct such asthe Kamlari custom and domestic labor prevalent in atraditional
and conservative society like ours cannot be eliminated. As the petitioners have
prayed for the issuance of an order for making administrative arrangement aswell,
it is hereby ordered that, for the purpose of empowering minor children, such
environment be created where the children would be conscious about their
fundamental rights and human rights, and the provisions relating to the rights of
the child as enshrined in the Convention on Rights of the Child, Covenant on
Civil and Political Rights, Covenant on Economic, Social and Cultural Rights and
other human rights related important covenants and conventions be incorporated
in the curriculum to be imparted to the children.

(3) The Kamlari custom including domestic servant are the outcome of illiteracy, poverty,
conservative tradition and unemployment, among others. To liberate children from such
mal practice and make them entitled to therights, it isthe constitutional and treaty obligation
of the Government to frame laws and make necessary arrangements by implementing the
prevailing lawsentitling every child who isdeprived of hig/her rights of parents because of
theinherent interests of the parentsto the rights conferred by the laws of Nepal pertaining
totherightsof thechild and the Convention on the Rights of the Child. Partialy implemented
sub-article (3) of Article 11 of the Constitution has provided that special arrangements may
be made as required for the protection and development of children. It is the duty of the
Government to protect children against exploitation pursuant to sub-article (8) of Article 26
and to pursue necessary policy for the welfare of the child pursuant to sub-article (9) of
Article 26 of the Constitution. The Petitioners have also prayed that an order should be
issued to make provision of thefund for therehabilitation of child liberated from the Kamlari
custom. Upon enforcement of the Bonded Labor (Prohibition) Act and by virtue of section
3 of the Act, the Kamlari custom isipso facto outlawed. So, it is the responsibility of the
State to make necessary arrangement to that effect pursuant to sub-article (8) of Article 26
of the Constitution. However, nothing has been mentioned in the affidavit in this respect
except that programs are being run in 22 districts. Now, therefore, for the sake of
protection and welfare of children liberated from the exploitation of the Kamlari

93



custom as well under the provision of sub-article (8) of Article 26, the Government
should fulfill its constitutional duty and obligation under sub-articles (8) and (9) of
Article 26.

Thus, the Kamlari custom is found eliminated in terms of law. However, laws relating to
exploitation against the child are found insufficient since thereisno legisiation governing
domestic helpers. Therefore, a directive order is hereby issued in the name of the
respondent Government of Nepal to frame laws relating to domestic servant, to
implement laws effectively, to incorporate provisions of the CRC, ICCPR, ICESCR
including other important Conventions in the curriculum of the child, to make
necessary arrangements for attaining the constitutional obligation under sub-
articles (8) and (9) of Article 26 of the Constitution, upon framing plans and policies
for the protection of the interests and social security of the children who are
emancipated from the Kamlari custom and other exploitation. Let the case
file be delivered as per the rules.

s/d
BaaRam KC
Justice
Bench Officer:Thagindra Katel

Date: Sunday, the 25" day of the month of Bhadra 2063 BS (10" September, 2006 AD).
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Anup Raj Sharma J: The content and order of the writ petition submitted pursuant to
Article 23 and 88 (1) and (2) of the Constitution of the Kingdom of Nepal, 1990 is as
follows-

The petitioners contend that the petitioner’s organization has been registered pursuant to
the Firm Registration Act, 2034 with the objective of enhancing accessto social, economic
and political justice. The petitioners’ further contend that they have submitted the petition
pursuant to Article 88 asasocial action litigation to addressthe discrimination, socia boycott
and sexual exploitation faced by the Badi community.

The petitioners contend that the Badi community had migrated from Kumaon, Garwal and
Awad provinces of Indiato Salyan, Musikot, Jakarkot in the 14" century and have been
residing and eking their livelihood by performing dance and other forms of entertainment.
With theintrusion of modern music, thetraditional song and entertainment was deemed to
be at risk, wherein the women of the Badi community were compelled to enter into the
flesh trade for sustaining their family and have been living in the Far Western and Mid
Western part of Nepal. The women of Badi community involved in the flesh trade have
been neglected and are vulnerable. Dueto poverty, illiteracy and social boycott, the male of
this community lack any form of employment, wherein the women of this community are
compelled to enter into the sex trade. Due to their compulsion of entering into the flesh
trade and being exploited by the elites, the children born to the Badi women do not have
any identification of their father, wherein such children are deprived of acquisition of birth
certificate and citizenship. As such these children are deprived of their educational rights.
The Badi women on the one side are arrested on charges of flesh trade and cases of public
offencesareinitiated against them and provided any petition against sexual exploitationis
registered by these people, proper hearing and legal protection are not provided to them.
The Badi community within the Dalits fall within the backward class and pursuant to
variousdata, it isevident that this community isdeprived from the national mainstream.

Preamble of the Constitution of the Kingdom of Nepal, 1990, prescribes and recognizes
social justice as an unchangeable component of the Constitution. Likewise, right to freedom
prescribed under Article 12 (2) providesfor theright to live honorably and humanly. Where
the Badi community isdeprived of any opportunity to alternative employment, thiscommunity
is compelled to involve themselves in the flesh trade wherein social justice and right to
freedom guaranteed by the Constitution becomes meaningless. Likewise, the State pursuant
totheArticle 11 of the Constitution of the Kingdom of Nepal, 1990, has failed to provide
special provision for the development of the women and children of the Badi community
who belong to the backward class. Similarly, Article 25 (1) prescribesthe State's policy to
provide social justiceto the people whereasArticle 26 prescribesfor special provisionwith
regard to education, health and employment of the women, provision to safeguard the
children and ensurethat they are not exploited and are provided free education and orphans
and hel pless women are provided with social security in the form of education and health.
Regardless of these congtitutional provisionsand the State’ s obligation, the Badi community
has not received any such facilities. Provided, the welfare laws related to the children,
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backward class, orphans and helpless women prescribed in the Social Welfare Act, 2049,
Chapter on Poverty under the Muluki Ain, Local Self-GovernanceAct, 2055, Act, Children
Act, 2048, Education (Seventh Amendment) Act, 2058, were to be properly implemented,
the compulsion of the Badi women to enter into the flesh trade would have to some extent
changed but such act has not been implemented.

Articles 22, 23, and 25 of the Universal Declaration of Human Rights, 1948, prescribesthat
everyone as amember of the society isentitled to realization to the right of social security,
free choice of employment and right to a standard of living adequately and prescribes
protection from being unemployed. Article 6 of the International Covenant on Economic,
Socia and Cultural Rights, providesand recognizesright to work whichincludestheright to
the opportunity to gain one’s living by work and Article 11 prescribes that the State shall
recognizetheright of everyoneto an adequate standard of living for himself and hisfamily,
including adequate food, clothing and housing, and to the continuousimprovement of living
conditions and that the State will take appropriate steps to ensure the realization of this
right. Likewise, in order to suppress prostitution against women and children, the Convention
on the Suppression of the Traffic in Persons and of the Expl oitations of the Prostitution of
Others, 1951, had been promulgated wherein Article 16 of the said Convention prescribes
that the State shall take appropriate measures for the prevention of prostitution and for the
rehabilitation and social adjustment of the victimsof prostitution and Article 20 prescribes
that the State shall take appropriate measures and provide employment to prevent women
from the dangers of prostitution. Likewise, Article 11 onthe Convention on the Elimination
of All Forms of Discrimination Against Women, 1979, prescribes and guaranteesthe right
to work and social security for women facing unemployment. The above mentioned
conventions that are binding pursuant to Section 9 (2) of the Nepal Treaty Act, 2047 have
not been implemented by the State. Therefore, it istheresponsibility of the Stateto provide
opportunity to dternative employment for the Badi women and to take appropriate measures
and programs for their rehabilitation and free them from the clutches prostitution.

Article 9 (2) of the Congtitution of the Kingdom of Nepal, 1990, prescribesthat every child
who is found within the Kingdom of Nepal and the whereabouts of whose parents are not
known shall, until the father of the child istraced, be deemed to be the citizen of Nepal by
descent. Similar provision has been prescribed under Section 3 (4) of the Nepal Citizenship
Act, 2020. Pursuant to these provisions, the children of the Badi community have no reasons
whatsoever to be denied from acquiring citizenship but nevertheless, the people of Badi
community do not have any citizenship and as such have been denied from the enjoyment
of social, economic and political rights. Where it is the constitutional and legal right of a
child to acquire citizenship by descent in the event the father of such child is not traced,
denial to register the birth of achild isunconstitutional and illegal. Section 4 (1) (@) of the
Birth, Death and Any Personal Events (Registration) Act, 2055 prescribes that personal
events such birth and death shall be notified by the principal person of thefamily and inthe
event of his absence the same shall be notified by the eldest person attaining majority.
Pursuant to this provision registration of birth of a child whose father cannot be traced
should not be denied. Likewise, Section 10 under the Children Act, 2048 prescribes for
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naming of the father and grandfather on all formal works and documents and in the event
the father is not traced the name of mother shall be stated and in the event both the parents
cannot be traced, the person supporting the child or the organization shall state that the
parents cannot be traced. Pursuant to this provision, even where the father cannot be
traced, the legal right to register the birth and acquire the citizenship is deemed to be
secured. Article 15 of the Universal Declaration of Human Rights, 1948, Article 24 (3) on
the International Covenant on Civil and Political Rights, 1966, Article 10 (3) on the
International Covenant on Social and Cultural Rights, 1966, Article (2) on Convention on
Women Rights, Article 7 on the Convention on Rights of Child, 1989 has secured every
person without discrimination theright to enjoy theright to registration of birth and possession
of citizenship. Therefore, the birth registration and acquisition of citizenship of child of a
Badi community whosefather cannot betraced cannot be denied, the discriminatory provision
prescribed under Section 4 (1) (a) of Birth, Death and other Personal Event Registration
Act, 2033 and Section 3 (1) of the Children Act, 2048 is contrary to Article 11 of the
Condtitution.

Women of the Badi community are subjected to search and seizure and cases are initiated
against them, wherein these women are subjected to punishment and persons perpetrating
sexua violence against these women are exempted thereby creating an atmosphere of
impunity whichiscontrary to the principle of positivediscrimination and protection envisaged
by Article 11 of the Constitution. Likewise, the women of the Badi community involvedin
theflesh trade pursuant to Article 22 of the Constitution vested with theright to privacy and
pursuant to Article 14 (1) they are vested with the right not to be punished for an act which
was not punishable by the law when the act was committed. On the one hand, the Badi
women are arrested on the charges of prostitution and legal proceedingsareinitiated against
them whereas, on the other, petitions alleging the establishment of sexual relations against
their wish are not entertained and as such their right to equality, privacy and right to criminal
justice have been infringed. Pursuant to the Universal Declaration of Human Rights and
international treaties and covenants, the Badi women and children unlike other citizens
cannot be denied from the equal protection of thelaw merely because of alegation of them
beinginvolved intheflesh trade.

Although, Article 11 (4) of the Constitution of the Kingdom of Nepal, 1990, and Section 10
under the Chapter of Equity of the Muluki Ain has made discrimination on the basis of
caste punishable, the said provisions have not been effectively implemented. The Badi
community hasbeen avictim of social boycott and discrimination. For the devel opment and
protection of the Badi community, the State pursuant to Article 11 (3) of the Constitution of
the Kingdom of Nepal, 1990, should initiate executive and | egislative reformative measures
inorder to end discrimination and social discrimination. In order to establishtherightsof the
Badi community and to provide them with social and economic justice, the petitioners
hereby seek the honorable court to issue the following orders pursuant to Article 88 (1) and
(2) of the Constitution of the Kingdom of Nepal, 1990:-
(a) Issuance of an order of certiorari against the State to provide alternative employment
and social security, skill oriented training and housing for the Badi community thereby

98



releasing them from prostitution and reintegrating and rehabilitating them into the society.

(b) Issuance of order of certiorari against the State to make necessary arrangements for
birth registration and acquisition of citizenship for children of the Badi community and
provided any application for birth registration and citizenship is made the same shall not
be denied on the basis of non-identification of the father.

(c) Issuance of an order of certiorari against the State to provide equal legal protection
against sexual exploitation and violence perpetrated against Badi women and children
and that they should not be arrested and searched merely on the allegation of their
involvement in flesh trade.

(d) Issuance of an order of certiorari against the State to effectively implement and take
appropriate measures against discrimination made towards the Badi community.

(e) Issuance of an order of certiorari against the State for the effective implementation of
the provisions of the prevailing welfare lawsthat is beneficia for the Badi community
et.a.

(f) Article4 (1) (a) of the Birth, Death and Other Personal Event Registration Act, 2033,
and Section 3 (1) of the Act Relating to Children, 2048, have directly and indirectly
contributed to the discrimination of the Badi community and these provisions being
inconsistent to Right to Equality as prescribed under Article 11 of the Constitution of the
Kingdom of Nepal, 1990, the petitioners seek the court to declare these provisionsvoid
to the extent of such inconsistency.

(g) Constitution of an expert committee comprising of representatives from governmental
and non-governmental organization to undertake afactual study on the problemsfaced
by the Badi community and issuance of any orders deemed appropriate by the said
community.

An order had been set aside by the Single Bench of this court on April 23, 2003 asking the
respondents asto why the order sought by the petitioners need not beissued. Similarly, the
order prioritizing the case had directed the court to present the case before the bench upon
submission of the rejoinders from the respondents.

Theregoinder submitted by the Cabinet Secretariat readsas such: That the Directive Principals
and Policies prescribed under Article 24 of the Constitution of the Kingdom of Nepal, 1990,
is formulated and implemented pursuant to the available resources and means and is not
implemented by any court. That the Muluki Ain, Nepal Citizenship Act, 2020, Birth, Death
and Other Personal Event Registration Act, 2033, Human Trafficking (Control) Act, 2043
and other laws have ample provisionsfor social and economic justice. That HisMajesty’s
Government has shown its commitment towards the implementation of the provisions
prescribed in the various treaties and covenants to which it has been a Party. That His
Majesty’s Government has been activein providing socia security and development of the
Badi community and hence the writ petition should be quashed.

Likewise, the rejoinder submitted by the Ministry of Home states as such: That Section 3
(4) of Nepal Citizenship Act, 2020, prescribes that every child who is found within the
Kingdom of Nepal and the whereabouts of whose parents are not known shall, until the
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father of the child istraced, be deemed to be the citizen of Nepal by descent and provided
citizenship is sought the same is provided accordingly. That no person has been denied
from the acquisition of citizenship merely because such aperson was born through awoman
belonging to aBadi community. That the Badi women have not been treated inhumanly by
the local administration and provided they are treated inhumanly or they have been
discriminated in the application of law, they shall be subject to harsh punishment. That
discrimination has not been madein the equal protection of law merely because they belong
to the Badi community and hence, the writ petition should be quashed.

Separate rejoinders having the same content had been submitted by the Ministry of Law,
Justice and Parliamentary Affairs and Ministry of Labor and Transport which states as
such: that Article 11 of the Constitution of the Kingdom of Nepal, 1990, prescribesthat all
citizensare equal beforethelaw, no discrimination shall be made against any citizeninthe
application of the general laws and that special provisions shall be made for the backward
class. That, Section 16 (d) (2) of the Education Act, 2028, provides for free education in
community schools for Dalit, jangjatis and women and other students below the poverty
line. That, Section 4 (f) of the Social Welfare Act, 2049, prescribes for provisions deemed
necessary for the interest of the backward community or class and that the Children Act,
2048, prescribes for various services and facilities for children belonging to the backward
class. That, pursuant to thelegal provision mentioned in Section 4 (4) of the Nepal Citizenship
Act, 2020, the children of Badi women, whosefather cannot betraced can acquire citizenship
by descent and therefore the writ petition should be quashed.

The content of the rejoinder submitted by the Ministry of Women, Children and Social
Welfare is as such: That Article 11 of the Constitution of the Kingdom of Nepal, 1990,
prescribes that all citizens shall be treated equally and that the petitioners’ contention that
therightsand interest of the Badi community have been neglected isfalse. That beneficiary
works according to the resources and means available have been undertaken on an equal
footing for theinterest of all communities or classes and that the Badi community has also
been provided with equal protection of thelaw. That where the writ petitioners havefailed
to state as to which conduct was discriminatory against the Badi community, the writ
petition should be quashed.

Likewise, the content of the rejoinder submitted by the Ministry of Local Development is
as such: That for the protection and promotion of backward women, children, helpless,
weak, neglected and the oppressed class of various sectors, various committees, commissions
and institutions have been established and budget deemed necessary for such bodies have
been disbursed and evaluation has been carried out. That where policy level decision is
taken by the government, directions are given from time to time taken into consideration
the interest of such classes and therefore, the writ petition should be quashed.

Thergoinder submitted by the Ministry of Education and Sportsisassuch: that the Education
Regulation, 2059, prescribesfor free education and various kinds of scholarshipsfor poor,
handicapped, women, Dalit and jangjati students and as such the people belonging to the
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Badi community can also acquire these facilities. That the Rural Education Committeeto
be constituted pursuant to Section 11 (k) of the Education Act, 2028, is vested with the
authority to maintain arecord of thefamiliesbelow the poverty lineand isvested in making
provision deemed necessary for the education of the children of such familiesand therefore,
the order sought by the petitioners need not be i ssued and hence the writ petition should be
guashed.

Therejoinder submitted by the Ministry of Land Reform and Management isas such: That
variouslaws are formulated for the protection of the rights of the citizen guaranteed by the
Constitution, that where the petitioners have failed to state asto how the rights protected
by the Constitution and the laws have beeninfringed, and therefore, thewrit petition should
be quashed.

Similarly, thergjoinder submitted by the Ministry of Physical Planning and Constructionis
as such: That no act has been conducted wherein the rights of the Badi women guaranteed
by the Constitution has been infringed and that the State carries out its activities pursuant to
the Directive Principles and with the resources and capacity available therein and hence
the writ petition should be quashed.

An order had been set aside by the Special Bench on November 27, 2003 which reads as
follows: That it has come to the notification of this Bench that the issues and claims that
have been raised in thiswrit petition in relation to the promotion of the fundamental rights of
the Badi community had pursuant to Article 88 (2) been similarly raised by Dil Bahadur
Biswakarma, President of DNF through Writ No. 3292 of the Year 2060 and since it is
deemed appropriate to entertain both the petitions by a single Bench, order is hereby set
asideto submit the said writ petition along with this petition.

Similarly, an order had been set aside by the Special Bench on May 20, 2004 which reads
asfollows: That pursuant to the proviso under Article 11 and Article 26 (1) of the Constitution
of the Kingdom of Nepal, 1990, which prescribes for appropriate and specia provision for
the advancement of the mentioned classes and since the writ petition also mentions about
provisionsto be made by the State for theinterest of those classes, the Bench inrelation to
the issues raised by the petitioners in their petition hereby deems it necessary to seek
answers to the following questions. What are the current problems faced by the Badi
community?What kinds of programsare being initiated or will beinitiated by HisMajesty’s
Government for the resolution of the problems and advancement of the Badi community?
Provided, any program has been initiated, what has been the impact of such programs?
How can the advancement of the Badi community be achieved? Furthermore, in order to
seek answersto these questions the Bench through its order had directed for the formation
of a Committee under the coordination of the Ministry of Women, Children and Social
Welfare comprising of representative from the Dalit Commission, Badi community and
representatives from the concerned Ministry and the Bench further ordered the Committee
to be formed to submit its study report within two months from the date of receipt of the
order and had directed the Bench to submit the case file upon receipt of the study report.
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The Ministry of Women, Children and Social Welfare had sought for the extension of the
period for submission of the report wherein the Special Bench through its order dated
August 12, 2004 and November 18, 2004 had provided extension of the period whereinthe
Ministry was asked to submit its progress report every month.

Where the case pursuant to the rules had been submitted before this Bench, the learned
advocates, Mr. Prakash Mani Sharma, Mr. Tek Tamrakar, Mr. Rgju Prasad Chapagain and
Ms. Rama Pant Kharel made the following submission: That the Badi community have
been avictim of discrimination, social boycott and sexual exploitation and opportunity for
aternative employment had not been provided to thewomen of the Badi community, wherein
they had been compelled to enter into the flesh trade for sustenance of their livelihood; that
wherethefather of the child born through the Badi women cannot be traced, these children
have been unableto register their birth and have been denied from acquiring citizenship and
education and opportunities of employment; that since the Badi community have been
recognized as a low caste, they have not been able to receive socia justice and neither
have they been ableto live an honorable life and have been denied from the enjoyment of
human rights guaranteed to them; that the women of the Badi community, unlike other
citizens' have been denied from the equal protection of the law; that pursuant to the order
made by this Bench, areport has been prepared and submitted with the participation of the
governmental bodies in relation to the programs initiated at the government level for the
resol ution of the problemsfaced by the Badi community wherein various recommendations
have been forwarded for the advancement and development of the Badi community and
women of thiscommunity and sincethereisno disagreement by the partiesof the government,
thetimelimit for theimplementation of the report should be prescribed by the Bench. That
where the father of the child born through a Badi women cannot be traced, such children
have been denied of their birth registration and where the provision prescribed under Section
4 (1) (a) under the Birth, Death and Other Personal Event Act, 2033, creates discrimination
between the eldest female and male of a family, and that where Section 3 (1) of the
ChildrenAct, 2048, a so providesdiscrimination between amaleand female, thesaid provisions
are inconsistent with Article 11 of the Constitution of the Kingdom of Nepal, 1990 and
therefore, order as sought should be issued.

Joint Attorney, Mr. Saroj Prasad Gautam on behalf of the respondents stated as such: that
the State pursuant to the Constitution and the laws has not discriminated against any religion,
cast, gender, race, profession domiciled within the Kingdom of Nepal. That the State has
provided equal protection of the law to the Badi community or to the women of that
community. That the petitioners havefailed to explicitly state that the children born through
the Badi women have been denied registration of their birth or have been denied from
acquiring citizenship. That where procedures prescribed by the Act and laws have been
fulfilled, denial against registration of their birth or denial against acquisition of citizenship
cannot be made. That where pursuant to the order of this Bench, a Committee to study the
problems encountered by the Badi community had been formed with the participation of
His Majesty’s Government and since there is no disagreement on the report, there would
be no objection on behalf of the State against any appropriate order issued by thisBenchin

102



relation to the protection and development of the rights and interest of the women of the
Badi community.

Today being the date set aside for rendering a verdict, the Bench upon perusal of the writ
petition and the deliberations made therein by the learned advocates deems that decision
should be made on thefollowing issues:-

(1) Asto whether or not Section 4 (1) (a) under the Birth, Death and Other Personal
Event (Registration) Act, 2033 and Section 3 (1) under the Children Act, 2048, is
inconsistent with Article 11 of the Constitution of the Kingdom of Nepal ?

(2) As to whether or not, children of the Badi community whose father cannot be
traced can be denied from registration of their birth and acquisition of citizenship?

(3) Asto whether or not an order sought in the petition should be issued?

The Preamble of the Constitution of the Kingdom of Nepal, 1990, seeks to secure to the
Nepalese people socia, political and economic justice and guarantees basic human rightsto
every citizen and on the basis of equality seeksto promote the spirit of fraternity and the
bond of unity. In order to achieve a just society, universal recognition relating to human
rights have been prescribed under Article 11 of the Constitution wherein the said Article
guarantees all citizens to be equal before the law and no one shall be denied the equal
protection of thelaws, no discrimination shall be made against any citizen in the application
of general lawson the grounds of religion, race, sex, caste, tribe or ideol ogical convictions
or any of these. Likewise, the Constitution also provides for framing of special provisions
by law for the protection and advancement of the interests of women, children, the aged or
those who are physically or mentally incapacitated or those who belong to aclass, whichis
economically, socialy or educationally backward. Similarly, the Congtitution prescribesthat
no person shall, on the basis of caste, be discriminated as untouchables or be denied to
access to any public place, or deprived of the use of public utilities and has declared such
actsto be punishable by law. In addition to this, the Directive Principles and Policy prescribes
certain principlesand policiesto befollowed by the State. Article 25 (1) of the Constitution
prescribes that it shall be the chief objective of the State to promote conditions of welfare
on the basis of the principles of an open society, by establishing ajust systemin all aspects
of national life, including socia, economic and political life, whileat the sametime protecting
thelives, property and liberty of the people whereasArticle 25 (3) prescribesthat the social
objective of the State shall be to establish and develop, on the foundation of justice and
morality, ahealthy social life, by eliminating all types of economic and social inequalities
and by establishing harmony amongst the various castes, tribes, religions, languages, races
and communities. Under the policies to be followed by the State, Article 26 (2) of the
Constitution prescribesthat the State, while maintaining the cultural diversity of the country,
pursue apolicy of strengthening the national unity by promoting healthy and cordial social
relations amongst the various religions, castes, tribes, communities and linguistic groups,
and by helping in the promotion of their languages, literatures, scripts, arts and culture
whereas Article 26 (1) that the State shall pursue a policy which will help promote the
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interest of the economically backward groups and communities by making specia provisions
with regard to their education, health and employment.

From among the Directive Principles mentioned in the Constitution, the establishment and
development of ajust society based on justiceand morality isone of theimportant principles.
For ahealthy and just society, there hasto be fraternity and bond between all the members
of the society. Where on the basis of religion, castes, gender, tribes or any other matter
inequality and contemptuous behavior exists, atolerant and coordinated society cannot be
envisaged. Sacial solidarity cannot be maintained where a society is based on inequality
and exploitation. For the devel opment of ahealthy society, acoordinated social order based
on socia solidarity isimperative and to achieve the same, it isimperative that inequality and
exploitationiseradicated. Inthisregard, the Statefor the purpose of protecting and promoting
therights and interests of women, children and the backward classes has provisioned these
matters in the policy of the State. No citizen of the Kingdom of Nepal should be denied
from therights guaranteed by the Constitution and universal principlesof human rightsand
personal freedom.

The learned advocates through their writ petition have stated about the conditions of the
Badi community and state that they have been subjected to prostitution, sexual exploitation
and have been denied from education, hedth, employment, registration of birth, citizenshipand that
they lack equa protection of thelawsand that thereisdiscrimination inthegpplication of thelaw and
are subjected as untouchables and to other racid discrimination. It cannot be deemed that the
constitutional commitments that are applicable to the general citizens of the Kingdom of
Nepal are not applicable to the Badi community. It cannot be disputed that the Badi people
are vested with the right to live an honorable life pursuant to the Constitution of the
Kingdom of Nepal, 1990, prevailing lawsof the Kingdom of Nepd and pursuant to theinternationa
treetiesrdating to human rightstowhich Nepd isaParty. Therefore, for the purpose of establishing
a just society based on fraternity, bond and social solidarity, the economic, social and
political problems faced by the women and children of the Badi community should be
resolved so that the women and children of the Badi community and every one
can live a respectable life.

Within this background, the fundamental problem expressed in the petition isthe problem
relating to the registration of the birth of child born through a Badi woman, wherein the
petitioners have stated that Part (a) of Sub-section (1) of Section 4 under the Birth, Death
and Other Personal Event (Registration) Act, 2033, provides unequal treatment between a
female and a male of a family and have stated the said provision to be inconsistent with
Article 11 of the Constitution. Article 11 of the Constitution guarantees all citizensto be
equal before the law and that no one shall be denied the equal protection of the laws, and
that no discrimination shall be made against any citizen in the application of general lavson
thegrounds of religion, race, sex, caste, tribe or ideological convictionsor any of theseand
has adopted the universal recognition relating to right to equality. With regardsto right to
equality raised by the petitionersin relation to Section 4 (1) (a) under the Birth, Death and
Other Personal Event (Registration) Act, 2033, Section 4 reads as follows:
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Section 4: Notification of personal events:- Thefollowing persons shall on thefollowing
circumstances register persona events within thirty-five days of occurrence by notifying
the office of the local Registrar pursuant to the form prescribed therein.

(a) Natification of birth and death shall be notified by the principal person of thefamily and
in his absence by the eldest person from among the males of the family who have attained

majority.

The above-mentioned provision veststhe principal person of the family with the authority
of notifying the birth and death in afamily by notifying the office of the local Registrar
pursuant to the form prescribed and in his absence the authority is vested in the eldest
person from among the males. Part (d) of Section 2 defines the principa person as “the
senior person of thefamily involvedin the administration of thefamily or apersoninvolved
in the nurturing of thefamily.” It isevident from the Preamble of the Act, that the said Act
had been promulgated with the objective of registering the birth, death, marriage, divorce
and migration of peoplewithin the Kingdom of Nepal and to provide acertificatetherein. It
isalso evident from the provision of theAct, that the principal person of the family pursuant
tothelegal provisionisthe authorized persontoinformthelocal Registrar. Generally, the
principal person of a family could be a female or a male. Provided, where the
principal person of a family is present, notification of birth and death to the local
Registrar may be provided by the male or female but in the absence of the principal
person, the provisions prescribes for notification to be provided by the eldest
person from among the males having attained majority wherein the said legal
provision clearly provides discriminatory practice between male and female
members of the family. Thereisno rationality in prescribing such discriminatory practices.
The objective of theAct isto register the birth and death and provide certificate therein and
for this purpose the law prescribes the principal person of the family or in his absence the
eldest person from among the males of the family having attained majority to provide such
notification and as such it islogical that the said provision has been prescribed to provide
egual practices between the male and female members of the family.

As stated hereinabove, Part (a) of Sub-section (1) of Section 4 under the Birth, Death
and Any Personal Events (Registration) Act, 2033 prescribes the principal person
of the family to provide notification of birth and death and in his absence the eldest
person from among the males in the family attaining majority. The term “from
among the males” provides discriminatory treatment between the female and male
members of the family and as such the said term is inconsistent with the right to
equality as prescribed under Article 11 of the Constitution of the Kingdom of
Nepal, 1990. Where the disputed Act had been in force prior to the enactment of
the Constitution, the term prescribed under Section 4 (1) (a) under the Act should
pursuant to the doctrine of severability be severed from the other portion of the
legal provision prescribed therein and the said term pursuant to Article 131 should
be declared defunct.
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Likewise, the petitioners have sought the court to declare Section 3 (1) under the Children
Act, 2048, void since the petitioners contend the said provision to be inconsistent with
Article 11 of the Constitution. Sub-section (1) of Section 3 under the Children Act, 2048
reads as follows:

Section 3: Naming of the child and fixation of the date of birth: (1) Every child upon
birth shall have anameaccording to hisreligion, culture and practice, which shall be provided
by his father and in the absence of the father by the mother and in the absence of the
mother by any other member of the family. Provided, the father, mother or any member of
thefamily are not alive or cannot be traced, the person nurturing the child or theinstitution
shall provide anamefor the child.

Theaboveprovisionrelatesto theright of naming achild and pursuant to thelegal provision,
the father, mother, other members of the family or person or institution nurturing the child
shall name the child upon hisbirth. The legal provision doesnot directly or clearly signify
unequal treatment between father, mother or male and female members of the family. The
legal provision prioritizes the father while naming the child and as such the said provision
cannot be deemed to be inconsistent with the right to equality as prescribed under Article
11 of the Constitution and therefore, the said provision need not be declared void.

With regards to the second issue as to whether or not, children of the Badi community
whosefather cannot be traced can be denied from registration of their birth and acquisition
of citizenship?Article 9 (2) of the Constitution of the Kingdom of Nepal, 1990, prescribes
that every child who isfound within the Kingdom of Nepal and the whereabouts of whose
parentsare not known shall, until the father of the child istraced, be deemed to be acitizen
of Nepal by descent. Pursuant to the constitutional provision, Section 3 (4) of the Nepal
Citizenship Act, 2020 al so prescribesthat every child who isfound within the Kingdom of
Nepal and the whereabouts of whose parents are not known shall, until the father of the
childistraced, be deemed to be acitizen of Nepal by descent. Pursuant to the constitutional
and legal provisions, it would not be constitutional and legal to deny anyonein obtaining the
citizenship of Nepal in accordance to his constitutional and legal rights. The issue as to
whether or not registration of birth can be made even when afather cannot be traced, has
been analyzed with regardsto thefirst issuein relation to Section 4 (1) (a) under the Birth,
Death and Any Other Personal Event (Registration) Act, 2033. Where a father of child
cannot be traced and for the purpose of registration of the birth of a child, the principal
person of the family or in his absence the eldest person from the family attaining majority
shall on the basis of such notification register the birth of the child and therefore, the
contention that registration of the birth of achild in the absence of the identification of the
father cannot be done is not sustained by this Bench.

The petitioners contend that the children born through the Badi women are unable to
register their birth and acquire citizenship sincetheir father cannot betraced. Inthisregard,
and pursuant to the deliberations made hereinabove, it would not be constitutional and legal
to deny the registration of birth and acquisition of citizenship on the basisthat the father of
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such a child cannot be traced. Provided, such a person fulfills the legal procedures and
submits an application for the registration of the birth and acquisition of citizenship, the
same cannot be denied to the person.

The petitioners with the aim of providing an honorable life for the Badi community have
through their writ petition sought for the issuance of an order on the matters stated in the
petition. In this regard, an order had been issued by this Bench on May 20, 2004 wherein
the Bench through its order had directed for the formation of a committee under the
coordination of the Ministry of Women, Children and Social Welfare comprising of
representatives from the DalitCommission, Badi community and representative from the
concerned Ministry and had directed the Committee to seek the answers to the following
guestions. What are the current problems faced by the Badi community? What kind of
programsarebeing initiated or will beinitiated by HisMajesty’ sGovernment for theresolution
of the problem and advancement of the Badi community? Provided, any program has been
initiated, what has been the impact of such programs? How can the advancement of the
Badi community be achieved? Pursuant to the order, and under the coordination of the
Ministry of Women, Children and Social Welfares, a committee had been constituted
comprising of representativesfromthe Ministry of Local Development, Planning Commission,
National Dalit Commission, Community Assistance Committee, Kailali, Pro-Public and
representatives from the gender mainstreaming program wherein a study report has been
attached with the case file. On the basis of the report, the petitioners had contended that
prostitution was one of the biggest problem faced by the Badi community and had sought
for their emancipation from the profession and in order to provide an honorable life for
them had sought for aternative employment, social security, skill oriented training and provision
for residence for the Badi community. The study report prepared pursuant to the
order of this court states poverty and illiteracy to be prevalent within the Badi
community, that the problem of health, registration of birth and acquisition of
citizenship remains a big issue, problems of untouchability, racial discrimination,
unemployment, and issue regarding residence remains unsolved and that the
community have been a victim of political and the armed conflict. The report aso
prescribes several recommendations to be implemented by His Mgesty’s Government.
Therefore, where the report has been unanimously accepted by the representatives
of the concerned unit of His Majesty’s Government and where the
recommendations is deemed to be implemented, the claims other than the ones
deliberated above shall be deemed to be fulfilled and therefore, for the
proportionate development of the people of the Badi community, implementation
of the said report is deemed imperative.

Onthebasis of the deliberations made hereinabove, the following ordersare hereby issued:
1. The term “from among the males’ prescribed under Part (a) of Sub-section (1) of
Section 4 of the Birth, Death and Any Personal Events (Registration) Act, which reads as
follows: “” Notification of birth and death shall be provided by the principal person of the
family and in his absence by the eldest male from among the males in the family having
attained majority” is hereby declared defunct.
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2. Denia shall not be made with regards to the registration of the birth of the child of the
Badi women whose father cannot be traced and an order of certiorari is hereby issued in
the name of the respondentsto make necessary arrangements and to provide citizenship to
such children pursuant to Article 9 (2) of the Constitution of the Kingdom of Nepal, 1990
and Section 3 (4) of the Nepal Citizenship Act, 2020.

3.Pursuant to an order of this court, a committee had been formed to study the problems
encountered by the Badi community. The committee which was formed by the concerned
units of His Magjesty’s Government, Badi community and organi zation such as Pro-Public
had submitted areport underlying the preval ent problems and had unanimously recommended
certain measuresto beimplemented to encounter those problems and therefore, the Bench
as such hereby issues directive orders in the name of His Majesty’s Government
to implement the recommendations on the basis of priority and to provide
information of the same to this court.

It is hereby ordered to provide a copy of this order to His Majesty’s Government through
the Office of the Attorney General and to maintain the case file accordingly.

s/d
Anup Rg Sharma
Justice
Consenting with the opinion

s/d s/d
Arjun Prasad Singh Sharada Prasad Pandit
Justice Justice

Dated Year 2062 of the month of Bhadra Date 30 Day 5 (September 15, 2005)...
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Supreme Court Division Bench
Hon’ble Justice Bala Ram K.C.
Hon’ble Justice Tapa Bahadur Magar

Order
Writ No. 3581 of the year 2062 B.S.
Sub: Mandamus

Advocate Pun Devi Maharjan ‘ Sujana, aresident of Lalitpur Sub-metropolis Petiti
Ward NO. 2, SANEPA ...cccvveeiiiie et e e 1 Petitioner

Govt. of Nepal, Office of the Prime Minister and the Council of Ministers,
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Govt. of Nepal, Ministry of Women, Children and Social Welfare, Kathmandu
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Govt. of Nepal, Ministry of Law, Justice and Parliamentary Management,
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Govt. of Nepal, Ministry of Education and Sports, Kathmandu Govt. of Nepal,

Ministry of Culture, Tourism and Civil Aviation, Kathmandu .1National Women's

Commission, Kathmandu ............ccoiiiiiiiiiees el

Bala Ram K.C. J: The facts and the decision of the present writ petition lodged as per
Art. 88(2) of the Constitution of the Kingdom of Nepal, 1990 are asfollows:
Facts of the Petition:

The custom of Kumari (Virgin Goddess) is believed to have continued in Nepal since the
MiddleAges. The custom of Kumari enjoysspecia significancein the cultural and religious
history of Nepal. The historical facts have shown that eleven Newar girls are worshipped
asliving Goddesses, four of whom reside in Kathmandu, three in Bhaktapur, two in Patan
and one each in Devpatan and Bungamati. Among them, the Kumari of Basantpur (whois
called a princess because she is worshipped by the King), the Kumari of Patan, the Akant
Kumari of Bhaktapur and the Kumari of Bungamati are some of the more famous Kumaris.
The comparative position of the various Kumarisisasfollows:

Kumari of Basantpur: The Kumari of Basantpur is worshipped daily in the morning.
Food iscooked separately for her. Sheisentitled to play for acertain timewith the children
of the Kumari house. She is required to give ‘darshan’ to some ten to twelve devotees
every day. Sheistaught daily all the subjectsof her classfor three hours by one of thelady
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teachers of White Field School and is promoted to a higher class after completing the
promotion requirements as dictated by the rules of the school.” Thisarrangement has been
made by the Government. Restrictions are placed on the Kumari regarding her going
outside the house. She is required to observe strict rules. She is entitled to move up and
down only on the second and third floors of the house. She cannot be photographed or
interviewed. She must always dressin red clothes, wear a‘chwra’ (akind of bangle) and
put a ‘tika’ on her forehead. It is compulsory for her to be present on the occasion of
important festivals. The Kumari continues to occupy her post until she reaches the age of
puberty. The Kumari is provided with amonthly allowance of Rs. 6,000. A retired Kumari
gets a monthly alowance of Rs. 3,000. She is granted Rs. 1,000 monthly to meet her
educational expenses and Rs. 50,000 for matrimonial expenses.

Kumari of Patan: The persona house of the girl appointed as Kumari is treated as the
Kumari house. Sheis prohibited to cross over the main gate of the house. Sheisworshipped
daily. The Kumari is taken out of the house especially on the occassion of the festival of
Rato Machhindranath and Bada Dashai. The Kumari is required to sit every day on an
raised seat, dressed in her red clothes. She is also required to give her ‘darshan’ to the
devotees. She is alowed to play and to do her homework. The Kumari is given tuition
every day for two hours by alady teacher of Basura School. The Guthi Sansthan provides
the family of the Kumari every month with Rs. 1,800 to meet her educational and worship
expenses. Sheisgranted Rs. 1,000 astuition fee and the school ispaid Rs. 2,000 annually.
Lalitpur Submetropolisyearly grants her Rs. 12,000.

Kumari of Bhaktapur: The Akanta Kumari of Bhaktapur enjoys the freedom to study
andto go outside [for ashort period]. She must stay inside the Kumari house. She continues
to hold the post of Kumari until she starts menstruating. The incumbent Kumari and a
retired Kumari are entitled to receive a monthly allowance of Rs. 450 and Rs, 100,
respectively. There are no special restrictions on the Kumari. Sheis required to wear the
red robe only on the occasion of ‘specia pujas’. She enjoys the freedom to stay with her
family at her house but she must stay inside the Kumari house from ‘ Ghatasthapana' to
Purnima (full moon).

Kumari of Bungamati: The Kumari of Bungamati continues to hold the post of Kumari
till shelosesher milk teeth. The Kumari leadsasimplelife. Theincumbent Kumari studies
at Shikhar Boarding School in Bungamati. She wears the school uniform while going to
school. The Kumari is required to perform a daily ‘puja’. On the occasion of every
‘Sankranti’, sheistaken to the premises of the Bungamati Machhindranath temple where
hundreds of devoteesworship her. Thereisno Guthi (Trust) or organization entrusted with
the operation and management of the Bungamati Kumari tradition. All thisis done by the
family of the Kumari. After her retirement from the post of Kumari, sheisentitled to lead
her lifelike any other girl.

Thus, al this shows that girls of a very young age are made ‘Kumaris'. Although the
custom of Kumari isareligious and cultural heritage, the girls appointed as Kumaris have
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been victims of exploitation and discrimination. They arerequired to abide by strict rules of
disciplinein regard to matters such as movements, playing sports, staying with the family,
dress, going to school, studying, etc. Also, no adequate arrangements have been made for
the social security and rehabilitation of retired Kumaris. Compared to the Kumari customs
prevalent in other places, the custom of Kumari in Bhaktapur seemsto be more liberal.
The constitutional rights of Kumaris, especially the Kumaris of Basantpur and Patan, such
astheright to personal liberty, the right to equality, freedom of movement and residence,
freedom to assemble, freedom to eat and drink according to one’s choice and at desired
time, freedom to go to school and study there at par with other children, freedom of wearing
clothes according to one's choice, theright to the privacy of body and theright to residence,
etc., have been infringed. Since the Kumari girls have been deprived of the enjoyment of
fundamental rights and freedoms granted by the Constitution, all this has caused an adverse
effect ontheir physical and mental devel opment. Likewise, dueto the superstitious beliefs
prevalent in the society, the married life of girlswho have previously occupied the post of
Kumari has been also affected. The state has not made any special provision for the social
security and rehabilitation of ex-Kumaris as reparation for the infringement of their child
rights and the discrimination and expl oitation made against them. The State has failed to
provide them with protection against the discrimination and expl oitation being perpetuated
against them. As aresult, the life of Kumaris and ex-Kumarisis pitiable.

Article 26(8) of the Consgtitution has prescribed, as a duty of the State, that necessary
provisions be made for safeguarding the rights and interests of children by preventing
exploitation against them. But the young girls appointed as Kumaris havefailed to receive
protection from the State in contravention of the spirit of the Constitution. The custom of
Kumari isalso contrary to the Children Act, 1991, asit requiresyoung girlsto be offered in
the name of gods and goddessesfor fulfilling areligious purpose. The custom of Kumari is
contrary to therights granted and the dutiesimposed on the State by the Convention on the
Child Rights, 1989, to which Nepal isaso asignatory. The said convention has granted a
right to children to get an affectionate family environment for the fuller development of
their personality and for growth in an environment full of happiness and understanding.
Articles 16, 24, 27, 28, 29, 31, and 32 of the convention have obligated the State partiesto
undertake appropriate legal, administrative and educational measures for the protection
and promotion of therightsgranted to children by those Articles. Similarly, the Convention
on the Elimination of All formsof Discrimination Against Women, 1979, towhich Nepal is
also aparty, has, guaranteeing the rights of women, imposed upon the State the obligation
to undertake appropriate legal and other measuresfor eradicating all formsof discrimination
against women. Notwithstanding all this, in the name of the custom of Kumari, the State
has failed to carry out its obligation as laid down by the said convention with a view to
eradicatetraditional discrimination and exploitation against young girls (women). Therefore,

the meeting of the 30th Session of the Committee on the Eradication of Discrimination
against Women held from January 12 to 30, 2004 commented, on the report sent by Nepal

on the status of the implementation of the Convention, that the custom of Kumari has
discriminated against women and also recommended that measures be undertaken to
eradicate such adiscriminatory custom, asit was inconsi stent with the convention.
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The exploitation and discrimination perpetuated against young girlsin the name of the custom
of Kumari areaso contrary to the International Covenant on Civil and Political Rights, 1966.
Article24(1) of the Covenant prohibitsdiscrimination against children on theground of religion,
colour, sex, race, nationality, etc., and also grants them a right to seek from the family, the
society and the nation protection of their rights as children. However, under the present
custom of Kumari, the girl children have not been able to enjoy the aforesaid rights.

The custom of Kumari isacultural heritage of the valley. Hence, it is better to reform this
custom in accordance with norms and values that respect human rights than to abolish it.
Andonly if itisso doneshall it receiveincreased dignity and respect. Therefore, in order to
reform the custom of Kumari through the enforcement and protection of therights granted
by the law and the Constitution to the women and the young girlswho have been subjected
to exploitation and discrimination in the name of the custom of Kumari, the petitioner
prayed for theissuance of thewrit of mandamusto the respondents asking them to undertake
the measures mentioned bel ow:

A) To stop and causeto stop immediately the unconstitutional and unlawful activities
being undertaken in the name of the custom of Kumari;

B) To conduct public awareness oriented programsintended to create an environment
congenial to the enjoyment of the concerned community’s right to observe it's
religion and culture, through the custom of Kumari, but without casting any adverse
effect on the best interests of the Kumari girls;

C) To conduct adequate programs aimed at the social security and rehabilitation of
the ex-Kumaris; and

D) To conduct necessary programs aimed at making the custom of Kumari conform
to values and norms that respect human rights, in coordination and consultation
with the National Human Rights Commission and the experts of the concerned
community.

Besides, the petitioner aso prayed for the issuance of an interim order to prohibit at once
the discrimination and expl oitation being practi sed against the Kumaris.

Show Cause Notice

This court issued an order on May 12, 2005 instructing to issue notice to the respondents,
asking them to submit written replieswithin 15 days if there were any reasons or grounds
for not issuing the order as prayed for by the petitioner.

Written Replies

Responding to thewrit petition, the office of the respondent Prime Minister and the Council
of Ministers submitted that the writ petition deserved to be rejected as it did not clearly
mention how and which act or activity of that officeinfringed which right of the petitioner.

The respondent Ministry of Law, Justice and Parliamentary Management submitted the
written reply arguing that since that Ministry had not committed any act which infringed
any constitutional legal right of the petitioner, the writ petitioner deserved to be rejected.

112



Initswritten reply the respondent Ministry of Culture, Tourism and Civil Aviation submitted
that the custom of Kumari hasretained aspecial cultural significance, becausethe practice
of worshipping Kumari asaliving Goddess has remained in vogue since the Middle Ages.
As the petitioner has also accepted this fact, there is no need to repeal the custom of
Kumari. Hence, the writ petition deserved to be dismissed.

The Ministry of Women, Children and Social Welfare replied that the custom of Kumari
which has continued since the Middle Ages could not be abolished or banned and the
petition, therefore, ought to be dismissed.

Replying to thewrit petition, the respondent Ministry of Education and Sports contended
that some specific facilitieswere being provided to Kumaris by the State by mobilizing
theavailable meansand resources. Thelaw hasnot discriminated against any childrenin
regard to their schooling; Kumarishave not been deprived of theright to education.

Order for Collection of facts

Thiscourt issued an order on February 10, 2006 asking the registry to writeto the Ministry
of Culture, Tourism and Civil Aviation to make avail able within three months, the detail s of
the arrangements and facilities regarding Kumaris by holding consultations with the
concerned bodies and the persons having special knowledge about the custom of Kumari
asto how the custom of Kumari has been practised and on which religious occasions, and
also what type of facilities have been granted to Kumaris after their retirement.

Petitionsof Stakeholders

Ramita Mali and others presented a petition stating that since a girl who is appointed as
Kumari is entitled to lead an ordinary life after her retirement from the post of Kumari in
view of the biological condition and quality of her body, the Kumari culture does not cast
any adverse impact on the girl becoming Kumari as well as on the development of the
society. The custom of Kumari is, therefore, not asocial evil. There should be no dispute
about the need for the State to make available proper and necessary facilities for the
protection and continuity of the custom of Kumari .

Likewise, thepetitionfiled by PramilaBgjaracharyaand others stated that after her retirement
from the post of Kumari, the concerned girl lead amore respectable life after returning to
normal lifeand being rehabilitated in the socid life. Thewrit petition deserved to beregjected
asit had asked for absol ute freedom without taking into consideration the glorious prestige
and honour of the Kumari culture.

Expensesand Facilitiesfor Kumaris

The Kumari of Kathmandu is entitled to receive amonthly allowance of Rs. 300 as pension,
Rs. 1,000 for ‘Bel Bibaha' (akind of symbolic marriage) and Rs. 10,000 towards marriage
expenses. Likewise, the Kumari of Bhaktapur isentitled to get amonthly alowance of Rs.
450 during her tenure asKumari and, after her retirement from the post, amonthly allowance
of Rs. 100 until shegetsmarried. Similarly, the Kumari of Lalitpur getsamonthly alowance
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of Rs. 1,500. The letter submitted by the central office of Guthi Sansthan dated April 7,
2006 stated that in addition to the above-mentioned facilities provided by the Guthi Sansthan,
other facilities are al so made available by Kaushi Toshakhana.

A letter submitted by Kaushi Toshakhana, Tripureshwar dated May 17, 2006 stated that the
incumbent as well as ex-Kumaris of Kathmandu, Bhaktapur, Lalitpur and Nuwakot were
provided with the monthly all owances and facilities mentioned bel ow:

Description Allowance for Educational Comments
Maintenance Allowance

Educational allowance
has not been given

Kumari of Kathmandu . .
since the fiscal year

A) Incumbent Kumari  Rs. 6,000 Rs. 1,000 2061/62 B.S. (2004/
B) Ex- Kumari Rs. 3,000 2005)

Kumari of Lalitpur and

Bhaktapur

A) Incumbent Kumari Rs. 1,500 Rs. 200

B) Ex-Kumari Rs. 1,000

Kumari of Nuwakot

A) Incumbent Kumari Rs. 1,500 Rs. 200
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Order for Congtituting aStudy Committee

Thiscourt, throughitsorder issued on October 31, 2006, observed that the petitioner did not
seem to have taken a plea for the total abolition of the custom of Kumari. On the other
hand the stakeholders as well as the respondents, too, seemed to have consented for the
promotion of the Kumari culture and for the protection of the rights of the girls becoming
Kumari. Prior to thefinal decision of thiswrit petition, this Court felt the need to have clear
knowledge about theissues, such as, what kind of impact has been made by the custom of
Kumari on thereligion, culture and society of the Kathmandu valley?; whether or not there
isaneed for introducing timely reform and changesin the continuation of its‘ statusquo’ ?;
and what is the status of the protection and enforcement of the human rights of the girls
who have been made Kumari? This court, therefore, constituted acommittee as mentioned
below with a mandate to study those issues and submit a report on them within three
months. The court also instructed to present the writ petition for further hearing after the
submission of the report of the Committee.

The Composition of the Committee
+ Joint Secretary to Nepal Government, Ministry of Culture, Tourism and

CiVIl AVIBLION .ot ee eeeneens Convener
¢ Writ Petitioner Pun Devi Maharjan ..........ccoceoeveneneneneneceecee Member
¢ On behalf of the stakeholders Dr. Chanda Bajracharya...................... Member
# An expert on the history and culture of the Kathmandu Valley ............. Member

Mandate of the Committee

1) To study about the custom of Kumari and its historical, socia, religiousand cultura
significance and impact.

2) To study about the state of the enforcement and protection of therights of thegirls
who are made Kumari, available to them in accordance with the Constitution of
the Kingdom of Nepal, 1990, the Children Act, 2048 B.S. (1991), and the universal
principlesof humanrights.

3) Toidentify the areas regarding the custom of Kumari which need timely reforms.

Study Reports
The Study Committee constituted in accordance with the directive of this court submitted
itsreport with the following observations:

Theliving Goddess Kumari haslived as an expressiveinstitution of the Nepali culture. The
custom of Kumari has continued to remain as avery important practicein the daily life of
the Newar Culture of the Kathmandu Valley. Living Goddess Kumari, who hasincessantly
continued to be in existence right from the Malla period till present, occupies a higher
position in the society. The people bel onging to other religious sectsalso ook at the Kumari
with equal respect.

The study showed that, generally, girls are appointed as Kumaris at the age of four or even
less. After attaining menstruation, agirl becomesineligibleto continue as Kumari. Onthe
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basis of the respective status of Kumaris and the facilities made available to them, even
though the state of education, food and recreation for Kumarisis not adequate, there does
not seem to be any ground for dissatisfaction. The daily routine activities of a girl who
becomes Kumari and those of ordinary girls cannot be compared. The prestige, honour
and status of a girl becoming Kumari cannot be compared with those of other girls. The
girls who have become Kumaris did not ever show by their conduct that an unnecessary
burden had been imposed on them. On the contrary, they felt asense of pride on becoming
Kumari, and their facial expression showed that they had acquired some divine power.
Even the parents were found to have experienced a sense of honour on the selection of
their daughters as a Kumari. They only wished that the Nepal Government would make
arrangementsfor granting ascholarship for the higher education of Kumarisand providing
them with ajob guarantee.

The state of the human rights of Kumaris seemed to be satisfactory. Compared to other
girls, their status and standard of living should be considered as superior. They do not seem
to be deprived of any rights granted by the provisions of the international human rights
instrumentsincluding the Convention on the Child Rights, 1989 and the Interim Constitution
of Nepal, 2063 B.S. (2006). However, the custom of Kumari is faced with a situation in
which one hasto part with some freedoms in order to obtain some incomparable rights.

There is aneed to pay attention to expanding the scope of appointment of Kumaris from
wider cross-section of society. It seems necessary to frame a clear procedure for the daily
upbringing and care of Kumaris. The physical and psychological health of Kumari must be
protected. There should not be any inadequacy in regard to qualitative and standard formal
education for them. Qualified teachers need to be appointed for giving them quality education.
Proper arrangements should also be made for providing recreation to Kumaris. The
allowances and other facilities made available to Kumaris should be timely, adequate and
transparent. Special scholarship quotas need to be fixed for ex-Kumaris by the Nepal
Government for pursuing study in the areas of their interest according to their academic
qualifications. Special priority should be given to their employment. It isessential to make
timely reformsin the management of the activitiesto be performed daily, annually and on
the occasion of festivals during the worship of Kumaris and the “rathyatra’ (the chariot
procession). It seems essential that the Nepal Government should make necessary
arrangements for the residence of Kumaris. There must be proper arrangements for the
basicfacilities, repairs, painting, eectricity and physical security of the residence of Kumaris.
It seems desirable to maintain amodern account of the physical property, ornaments, land,
offerings and donations related to the institution of Kumari. The Kumari culture ought to
beincluded in the school curriculum for its protection. The government must conduct and
cause to conduct the dissemination, publicity and additional study of the Kumari culture. It
isalso highly essential to constitute a separate Committeeincluding expertson culture and
ex-Kumaris for the management of the custom of Kumari.

Petitioner Pun Devi “ Sujana’ also submitted aresearch report which stated that acomparative
study of the Basantpur Kumari, Patan Kumari, Bhaktpur Kumari, Kathmandu Kyabahal
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Kumari, Kathmandu Mubahal Kumari, Bungamati Kumari, Kathmandu Kilagal Kumari,
Kathmandu Makhan Tarani (Kumari) and Patan Michabahal Kumari showed that the
condition of the human rights of Bhaktapur Kumari, Bunagmati Kumari, Kilagal Kumari,
and Makhan Tarni (Kumari) was comparatively ordinary. The customs of Kathmandu
Kyabahal Kumari, Kathmandu Mubahal Kumari and Patan Mikhabahal Kuamari arefound
to have been discontinued at present. The state of the human rights of the girls becoming
Kumari, especially fromtheviewpoint of their age, education, family environment, clothing,
health, recreation and freedom is not satisfactory in respect of the custom of Kumari at
several places. There seemed to be no guarantee of the basic child rightsincluding theright
to education, theright to movement, theright to family environment, theright to abal anced
diet, the right to entertainment, etc., granted by the Constitution of the Kingdom of Nepal,
1990 and the international human rightsinstrumentsincluding the Convention on the Child
Rights, 1989.

The concern of the girls becoming Kumari for the above mentioned rights and the scarcity
of fundswere found to be the main reasonsfor the discontinuation of the custom of Kumari
at some places. If the human rights of the girls becoming Kumari are not fully guaranteed,
this custom may eventually become extinguished. Hence, the respected Kumari culture
needs to be made all the more respectable through the means of timely reforms and
improvements on the basis of the principles and values of human rights.

Decision

The present writ petition, scheduled for hearing for today as per therules, has been closely
studied along with other related documents and the study report included in the casefile.
Appearing on behalf of the petitioner, the petitioner advocate Pun Devi herself and the
learned advocates Chandra Kant Gyawali, Ravi Narayan Khanal and Meera Dhungana,
submitted that the custom of the Kumari isanational heritage. There can be no divergence
of opinions that the custom needs to be protected. However, because the state of human
rights of the girls becoming Kumari and of those girls who have retired from the post of
Kumari is not satisfactory, it is desirable to preserve and protect the Kumari culture by
means of ensuring their human rights. Hence, they pleaded for the issuance of the order as
prayed for. Appearing on behalf of the Nepal Government, thelearned Deputy Government
Attorney Brajesh Kumar Pyakurel pleaded for the rejection of the writ petition and argued
that the custom of Kumari was not acustom established and conducted by the government.
The government had no direct involvement or participation in the matters relating to the
custom of Kumari. The petitioner had even no ‘locus standi’ to file the writ petition. As
regards the question of the need for introducing timely reforms and modification in the
custom of Kumari, the Nepal Government had no objection to that.

Issuesto be Decided
After also hearing the submissions made by the various counsel sthe following i ssues need
to be decided in regard to the present writ petition:

1) What are the historical background and the present condition of the Kumaris?

2) Whether or not the rights granted to Kumaris by the Interim Constitution of Nepal,
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2063 B.S. and the various international human rights instruments, especially, the
Convention on the child rights have been infringed?
3) Whether or not the order should be issued as prayed for by the petitioner?

Now, considering the first question, it seemsthat the present writ petition hasbeen filed in
connection with the various Kumari customs prevalent in the three cities of the Kathmandu
Valley, i.e., Kathmandu, Lalitpur, and Bhaktpur. In the writ petition and the study reports,
nothing has been mentioned about whether or not the Kumari custom isin practice outside
Kathmandu valley. When we look at the beginning or the start of the custom of Kumari
prevalent in the Kathmandu valley, there could be found no written historical document in
thisregard. No historical document such as a Trust document or ‘tamrpatra’ (copper plate
inscription), ‘sanad’ (cricular) or ‘sawal’ (rule), etc, seemed to be mentioned in either of the
study reportsin connection with the question as to when the custom of Kumari started and
in the regime of which ruler. It appears from the written replies, study reports and the
opinions of experts on the custom of Kumari that this custom has remained in practice for
many centuries as an inseparable part of the social, religious and cultural life of the
Kathmandu valley and that the religious community following it has treated Kumari asa
living Goddess. It also appears that Kumari, the family of Kumari and her relations feel
proud due to the high respect shown by al the religious sects and the common people.
Nonetheless, it seems that none was found to have been appointed as a Kumari either by
compelling the concerned girl or her family or against their will.

A thorough study of the writ petition and the reports presented by the Study Committee

constituted by this Court and the petitioner shows the comparative state of the Kumaris of
various placeswithin the Kathmandu valley asfollows:
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It appeared from the study of the above mentioned report and the written reply included in
the case file that there were variations and not uniformity in the status of the girls who
were appointed as Kumari under the custom of Kumari practised at different placeswithin
the Kathmandu valley, the rights and interests of such Kumarisand the facilities provided
to them and the discipline or the code of conduct to which they must comply. The Kumaris
of all the places are generally required to be girls aged between 4 and 12. Even though the
objective, contents and recognition of the custom of Kumari and its establishment are
similar, various practices were discovered among the Kumaris of different places with
regard to different subjectsincluding theright to get education, the right to health, theright
to family, theright to food, the right to maintenance, the right to entertainment, theright to
clothing and the right to personal freedom. For example, in the case of the Kumari of
Basantpur of Kathmandu and the Kumari of Patan, astheir right to education is concerned,
they enjoy theright to education, but they are not allowed to go to school, and they arethus
required to study at home. Therefore, they are taught two to three hours daily at home by
teachers. On the other hand, the Kumaris of Bhaktapur, Bungamati and Kilagal are free
from any restriction in going to school for getting education, at par with other girls, whereas
there are no restrictions on the Kumaris of Makhan Tarini and the Kumari of Mikhabahal
in going to school but there is the practice of going to school wearing only the red dress.
Similarly, inthe case of the Kumari of Gabahal of Kathmandu, although there isthe belief
that she ought not to go to school for study, the father of the Kumari was found to have
sent her to school. Besides, in spite of the belief that the Kumari of Mubahal ought not to
go to school for study, there seems to be no restriction on imparting education to her at
home.

As regards the financial resources for the Kumaris, Guthi Sansthan, Kaushitoshakhana
and the Municipalities provide some amount to the Kumaris of Basantapur, Patan, and
Bhaktapur and also to the ex-Kumaris. However, the report does not show that any financial
help is provided by those institutions to the Kumaris of other places. A look at the other
aspects of the social life and activities of the Kumaris concerning the right of movement
and theright to stay with their families shows that there has been a custom which compels
the Basantapur Kumari to stay inside the house and imposes restriction on her going out of
the Kumari house. Although the personal house of the Patan Kumari isused asthe Kumari
house, the custom in practice prevents her from going out of the Kumari house. The
Kumaris of other places are bound to stay inside the Kumari house. Even though the
Kumaris of Gabahal and Muhabal are allowed to stay at their own house, they have been
prevented from going out of the house. As regards their food, the Kumaris of Basantapur
and Patan are served food twice every day whereas the Kumaris of other places are
generally allowed to takefood of their choice except on specia occasions. So far asmedical
treatment is concerned, there has been acustom which does not allow the medi cal treatment
of the Kumaris of Basantapur, Patan, Kilagal, Gabahal and Mubahal by medical doctors.
However, there seemsto no such restriction in the case of the Kumaris of other places. As
for sports and child recreation, there seems to be a practice of allowing the Kumaris of
Basantapur, Patan, Gabahal and Mubahal to play and involvein recreational activitiesonly
with their relationswithin the Kumari house. However, there ssemsto be no such restriction
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on the Kumaris of other places. As regards their dress, the Kumaris of Bhaktpur and
Bungamati are free to wear the dress of their choice except while they are seated in their
official chair. However, the prevailing custom compels the Kumaris of other places to
wear only ared dress. Although, after their retirement, there seem to be no any specific
problemsin regard to the process of socialization of the Kumaris including their married
life, experience shows that it is not easy for the Basantpur and Mubahal Kumaris to get
married after their retirement. Even though thereis a social belief at other placestoo that
the Kumaris should not get married, thereisno restriction imposed on their getting married.
What is worth considering and important is the fact that the above mentioned Kumaris
right to get education, theright to family life, theright to movement, theright to entertainment,
theright to medical treatment, theright to married life, thefreedom of dressetc. [or restriction
on them] are not based on any specific document such as ‘tamrapatra’ (copper plate
inscriptions), ‘ shilapatra (stoneinscriptions), ‘sacad’ (circular), ‘sawal’ (rule), etc. Those
rights have been continuously recognized till today only on the basisof traditions, customs,
practices, beliefs, etc. What isworth considering and important isthat thereisno such law
or written document having the force of law which imposes rules on not studying or going
to school, on not going for medical treatment in case of illness, on staying alone after
renouncing one' sfamily and other similar restrictionson other rightsrelated to theright to
life.

As regards the second question, the study reports and the written replies also show that,
except in the matters relating to the age of the girl and the role to be played by her in her
capacity as Kumari after her selection for that post, variations that were due to separate
beliefsand practices prevalent in the customs of Kumarisof different placeswere discovered
in regard to other matters like study, residence, dress, food, medical treatment, movement,
and family relation. It was also found that there were beliefs that the Kumaris of some
places could study but should not go to school, should not stay at home with their families,
must stay at the Kumari house and must wear red clothes;they should not go out of their
house nor should they get treatment from amedical doctor or devel op food habitsaccording
to their choice.

It is the main contention of the petitioner that the girls appointed as Kumaris have been
deprived of the enjoyment of the rights granted by the Convention on the Child Rights,
1989, the Convention on the Elimination of All Forms of Discrimination against Women,
1979, the International Covenant on Economic, Social and Cultural Rights, 1966, the
International Covenant on Civil and Poalitical Rights, 1966, ratified by Nepal, and the Interim
constitution of Nepal, 2063 (B.S.). Therefore, this Court should issue an appropriate order
directing the State to make proper arrangements enabling them to enjoy those rights and
also to make proper arrangements for the social security and rehabilitation of the ex-
Kumaris. The petitioner has chiefly raised theissue of the protection of the human rights of
the girls who become Kumari and those girls and women who have acted as Kumarisin
the past and of the need to guarantee their social security. The respondents al so appear not
to be in disagreement with the need for the protection of the human rights and social
security of the Kumarisand the ex-Kumaris. The Kumarisare also Nepali girlsand citizens
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of Nepal. The Interim Constitution of Nepal, 2063 B.S. has granted various fundamental
rights to women and children, and has also provided for making special arrangements for
their development and for empowering them, considering them as a disadvantaged and
marginalized group. Besidesthis, as Nepal hasratified the convention on the Child Rights,
1989 on September 14, 1990 and the Convention on the Elimination of All Forms of
Discrimination Against Women, 1979 onApril 22,1991, itisessential to seewhether or not
thoserightsgranted by the aforesaid international Conventionsand the Interim Constitution
of Nepal are infringed in the case of the girls who function as Kumaris under the Kumari
tradition.

Article 12 of the Interim Constitution of Nepal, 2063 B.S. has granted to every citizen the
fundamental right prohibiting the deprivation of personal liberty save in accordance with
the law. Article 16 hasgranted theright to equality; Art 17 has granted the right to education
and culture; Art. 20 has granted women's rights; Art. 21 has granted the right to social
justice; Art. 22 has granted children’s rights. Art. 23 has granted the right to religion and
Art. 29 has granted the right against exploitation. In case of an infringement of those
fundamental rights provided to women and children, Art. 107(2) of the Constitution has
conferred on this Court extra-ordinary jurisdiction for the enforcement of thoserights. In
order to create an environment conducive to the enjoyment of those rights by the citizens,
the Constitution itself hasdirected the State, especially the Executive, through the directive
principlesand policy of the State. According to this, Article 33(h) has prescribed asthe duty
of the state to establish theright of all the citizensin matterslike education, health, housing,
employment and food sovereignty. Likewise, Art. 33(m) and Art. 32 (n) have provided
respectively that it shall be the duty of the State to make effective implementation of the
international treaties and Conventions, to which Nepal isaparty, and to end the discriminatory
laws, if any. It has been mentioned in Art. 34(1) that it shall be the directive polity of the
State to establish ajust system in the society and to protect and promote human rights. It
has been similarly mentioned in Art. 35(9) that the State shall adopt the policy of making
specia provisions of social security for the protection and promotion of the children.

The Convention on the Child Rights, 1989, ratified by Nepal, isan international instrument
prepared for the multi- dimensional development and welfare of the children. Thefamily is
acollective group consisting of the parents and the children. The parents are not only the
guardians of the children but also an integral part for the [development of] children. This
Convention seemsto have been introduced for the devel opment of the family consisting of
the parents and the children. Art. 1 of that Convention has provided for the children’sright
to get care and rearing from their parents, whereasArt. 8 grantsto the children theright to
establish family relationswith their parents. Likewise, Art. 9 has provided for thechildren’s
right not to be isolated from their house, whereas Art. 12 grants them the right to express
their opinion through any media. Similarly, Art. 14 ensurestheright to receive guardianship
and guidance from the parents and Art. 15 guaranteesthe right to assembl e peaceably and
get organized. Besides, Art. 16 guarantees the right to privacy and Art. 19 grantsthe right
against any type of torture, misconduct, damage, neglect or exploitation. Furthermore, Art.
28 givestheright to get education and Art. 31 ensures the right to get rest and leisure and
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to play and participate in the socia life. Similarly, Art. 32 guarantees the right against
economic exploitation and risk, and theright against any work which may prove detrimental
to physical, mental, spiritual and family related development. In the same way, Art. 34
ensures the right against sexual exploitation and child pornography and Art.35 guarantees
theright against trafficking and kidnapping. Likewise, Art. 37 guaranteesthe right against
torture or any type of cruel or in human or degrading treatment and al so ensures the right
of personal freedom to every child.

In the context of child rights, Art. 10 of the International Convention on the Economic,
Socia and Cultural Rights, 1966 (ICESCR) and Articles 23 and 24 of the International
Convention on Civil and Political Rights, 1966 (ICCPR) aso seem to be significant. Art.
10(2) of ICESCR has provided that since the parents are required to play asignificant role
in regard to the care and upbringing and education of children, the State should provide as
for as possible security to the family institution. Likewise, in order to protect the children
against possible economic and socia exploitation and against hazardous employment, clause
(3) hasenjoined upon the State to impose restrictions on paid employment of children who
are below the specific agelimit set for employment. Similarly, whereasthereisprovisionin
Article 23(1) of ICCPR for providing protection to family by the society and the State,
Article 24 has provided for granting every child the right to equality against all types of
discrimination.

Now it needsto be considered whether or not the custom of Kumari infringesthe fundamental
rights granted to children by the Interim Constitution of Nepal, 2063 B.S. and the rights
granted by the Convention on the Child Rights, 1989. For this we shall have to examine
what is the role of Kumaris.

Child labour has been prohibited not only by the legal system of Nepal but also by the
Convention on the Child Rights. In some countries, oneis not considered adult until he or
she completes the age of 18, whereas in our country one is treated as an adult after the
completion of the age of 16. There is a restriction on employing a minor in any type of
work. The act of engaging any child who falls under the category of aminor as prescribed
by the law in any work amounts not only to the infringement of the fundamental rightsand
the human rights of children, but such an act also virtually becomes akind of exploitation.
Therefore, it is unlawful to engage children below the age of 16 years in work with any
amount of remuneration whatsoever, including other financial and material benefits,
irrespective of whether they have been employed of their own will or consent or with the
consent of their guardian or parents. Thus, the act of engaging any child below the age of
16 years causes an infringement to the fundamental rights and human rights of such minor,
asidefrominvolving Nepal in theviolation of the human rightsof itscitizens, thereby leading
to the derogation of itstreaty commitments.

It is essential to analyze what we understand by the term “engaging in work” in regard to
the issue of whether or not the fundamental rights and human rights of the young girlsare
infringed during the period when they function as Kumaris, when we consider whether or
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not “the custom of Kumari” amounts to “work” for the girls who become Kumaris, the
word “work” denotesany act to be accomplished fulfilled by someone. Theterm “engaging
in work” denotes some or any act to be performed or accomplished by someone who,
instead of doing it himself or herself, getsit done by someone el se and pays him/her some
amount or benefit ascompensation for doing such awork on his/her behalf. Accomplishing
any work involves the use of physical labour. During the period of work or so long asthe
designated work is not completed, the relation of master and servant is established between
the employer and the person thus employed in the work. The worker must act according to
the dictate of the master who engages him/her in that work. Whereas one may be expelled
from the work in the event of failure to perform the work designated by the master, no one
can abandon in mid-course the work thus designated by the employer and it must be
completed. So long as the work is not accomplished, the person thus engaged in the work
remains completely under the control of the master. To describe the term “to work” or “to
engage in work” means accomplishing any act or matter designated by the master on his
termsand conditions by investing physical labour and timefor receiving the benefit agreed
upon in advance.

A minor who has not attained the age of 16 yearsis not in a position to have attained full
physical or mental development. He or sheis not competent to decide about what isin or
against hisor her interest. Such minors should get an opportunity to be brought up with love
and affection under the patronage of their parents. Because such minors need the patronage
of their parents or guardians, it has been prohibited worldwide to engage minors in work
and various rights have been granted to children for the development of their personality.
Such rights can be enumerated as the right to get free education, the right to medical
treatment, the right to residence, the right to stay with one’s family, the right not to be
separated from one sfamily, theright to opinion and expression, theright to free movement,
the right to recreation etc. And alegal provision has also been made to punish a person
engaged in any kind of exploitation of a minor. Engaging a minor in work is a kind of
exploitation of the minor. Engaging aminor in work virtually means not only material and
physical exploitation of the minor, but also mental exploitation. Article 22 of the Interim
Constitution has granted to children theright against physical and mental violence and any
other type of violence, besidesthe children’sright to their identity, the right to upbringing,
the right to get basic medical services and the right to socia security. It has also been
mentioned in Art. 22 of the Interim Constitution and Art. 32 of the Convention on the Child
Rightsthat children must not be engaged in any factory, mine or any other hazardouswork.
Itisfor thisreasonthat the fundamental right against physical or mental exploitation granted
toevery child by Art. 22 of the Interim Constitution of Nepal, 2063 B.S. hasthe statusof an
enforceable right which enjoys protection from the court under Art. 107(2) of the
Condtitution.

It does not appear from the study report and the written replies that the Kumaris
are required to work, under the custom of Kumari, for the sake of others by
investing their labour. The petitioner also does not seem to have stated that under
the custom of Kumari the Kumaris are required to work by investing labour. It is

126



also a matter to be taken into judicial notice by this court that the Kumaris do not
have to involve themselves in “work”. Kumaris are not found to have done “work”
nor have they been engaged in work. The study reports show that the “work” to
be done by the Kumaris is to sit at a designated holy place or “mandap” wearing
a specified dress as the living Goddess during the special religious or cultural
festivals and to accept the worship and prayers offered by the devotees, treating
them as “a living Goddess”. That is to say, Kumari is used to be worshipped with
devotion as an incarnation of Goddess. Because the Kumaris do not have to involve
in work by investing their physical labour, it is not proper to say that the custom of
Kumari is a custom prevailing in contravention of the children’s right granted by
Art. 22, the right against torture enshrined in Art. 26 and the right against
exploitation embodied in Art. 29 of the Interim Constitution of Nepal, 2063 B.S.
The custom of Kumari appears to exist as an integral part of the religious, social
and cultural rights of the Nepalese people belonging to the Hindu and Bhuddhist
religious sects. Every religion has got its own vaues and features. For example, the
Christian people cel ebrate December 25 asthe birthday of Jesus Christ whereasthe Muslims
celebrate Eid-ul-Fitr’ and ‘Bakrid' . Similarly, thereligiousfollowers of the custom of Kumari
celebratetheir variousfestivaslike* Dashain” by worshipping Kumari asaGoddess. Thus,
the rights available to those girls as per the Constitution and the rights granted by the
international human rightsinstrumentsincluding the Convention on the Child Rightsdo not
seem to have been infringed just because those girls function as Kumaris. It is a belief
under the Hindu religion to worship idols and various creaturesin the form of God on the
occasion of variousfestival's. Worshi pping various Gods and Goddesses apart, in accordance
with our custom, among the Hindus, it has been a practice to worship the elder and the
younger brothers as God on a specific day during the festival of ‘ Tihar’. Even dogs and
crows are also worshipped for one day. In the same way, Kumaris are also treated and
worshipped as a Goddess. Thus every religion has got these types of specific features.

Another pleaof the petitioner isconcerned with the prayer for issuing an appropriate order
for the enforcement of the Kumarisright to get education which has been infringed. Art.7
of the Constitution grants every child the right to get education in his /her own mother
tongue. It has aso granted every child the right to get education free of cost up to the
secondary level. Article 28 of the Convention on the child rights has also provided for
imparting to every child primary level education free of cost and made the attendance of
children in school compul sory, thus making higher education accessible. Children’sright to
education is treated as a fundamental and inherent right. Even if there is any belief or
custom or practice prohibiting the acquisition of education, such an approach cannot be
validated. Children are the human resources of the nation. The act of making a nation
devel oped and prosperousis chiefly afunction of the human resources. The children’sright
to education provided by the Constitution cannot be allowed to be infringed in the name of
any custom, practice, belief or conservative approach. No law hasimposed any restriction
on Kumaris against getting an education. And since the Kumaris can go to school to get
education, thusthis Court could not agreeto the contention of the petitioner that theright of
the Kumaris to get education had been infringed.
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In the name of theright to religion, children cannot be deprived of their right to education.
Nor can child labour be legalized in the name of theright to religion. In peoplevs. Pierson
(1903)176N.Y.201, the American Judiciary has laid down the principle that “the right to
practicereligion freely does not includeliberty to exposethe childrentoill health or death”.
Likewise, in Prince vs. Massachusetts 321 US 158, (1944) it has been propounded that
religious belief cannot stand in the way of state regulation of child labour.

Especially because the Kumaris of Basantapur, Patan and Mubaha are not allowed,
according to the custom in practice, to go to school like other girlsand they are taught daily
for two to three hoursat the Kumari housethe petitioner claimsthat their rightsareinfringed.
However, as mentioned above, not only isthere no prohibition imposed by any law, but also
nowritten historical document could be found whichimposed any restriction onthe Kumaris
on going to school for study. The practice of not going to school seems to have been
followed only on the basis of custom and tradition. However, thistype of tradition, custom
or belief also does not seem to exist uniformly in different places. There does not seem to
exist any restrictive practice or belief forbidding Kumaristo go to school for study in the
case of the custom of Kumari prevalent at Bhaktapur ,Bungamati, Makhan Tarlni, Kilagal
and Mikhabahal. Even though under the custom of Kumari prevalent at Kwabahal, there
has been abelief against sending the Kumari to school, it has been clearly mentioned in the
study report that the father of the Kumari had himself sent her to school for study. It also
appearsthat the Kumaris of Basantapur and Patan have been getting their education at the
Kumari house itself, the petitioner seemsto have taken the pleathat the Kumaris' right to
get education had been violated. Since no historical or legal or religious documents seemto
have imposed any restriction on the Kumaris by forbidding them to acquire an education,
the Kumaris seem free to go school to get an educationwhile at the same time performing
their roleasKumari. Although thereisabelief in the custom of Kumari of Gabahal forbidding
her to go to schooal, it was found that the father of the Kumari himself had sent her to
school. Oursis asociety where tradition, custom, belief and conservatism have acquired
recognition. These types of things have received recognition in the society due to lack of
education. Maintaining one’s religious, social and cultural beliefs and traditions
and remaining within the confines of the Constitution, is a matter to be decided
by every citizen, every family and guardian of every child as to what is right and
what is wrong. It is the guardians and the members of the concerned communities
who, remaining within the confines of the Constitution, can become the agents of
changes in their traditional customs and practices in tune with the times. Hence,
like the father of this Kumari, the guardians of other Kumaris, too, do not seem to
face any obstacle in sending them to school to get education, provided that the
former so desire. That is to say, since the Kumaris do not seem to face any obstacle in
going to school to get education only because of their status as Kumari, thereisno possibility
of theinfringement of the right of Kumaristo get an education. Hence, thereis no need to
issue any additional order by thiscourt in regard to imparting education to Kumaris. The
Kumaris can go to school to get their education, except during the period when they sit at
the holy place as a Goddess on the occasion of some festivals. No law seems to have
imposed any restriction on Kumaris preventing the enjoyment of all fundamental
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and legal rights including the freedom of movement and visit to their families and
the freedom of residence granted by the convention on the Child Rights and the
Interim Constitution of Nepal, 2063 B.S. Therefore, it is clear that Kumaris can
go to school to study and acquire education. This Court is empowered, as per Article
107(2) of theInterim Constitution of Nepal, 2063 B.S.,, to exerciseitsextraordinary jurisdiction
to issue an appropriate order for the enforcement of any right if any law or any executive
[ administrative order of the government has caused infringement to any right of children.
But if on the basis of tradition, custom, practice or belief, any person does not enjoy such a
right, the society should beitself aware and conscious of enjoying such aright. Furthermore,
it is also a duty of the State to empower the people for the enjoyment of such
rights by creating awareness in the society by conducting awareness raising
programs.

It appearsfrom thewrit petition, the written replies and the study reportsthat the custom of
Kumari is an historical custom of the Kathmandu valley having religious and cultural
significance. This matter has been also taken into judicia notice by this court. The custom
of Kumari seemsto bedirectly related to theright to equality granted by Art.13, the cultural
rightsgranted by Art.17 and theright to religion granted by Art. 23 of the Constitutionto the
followers of that custom. Article 23 has provided that everyone has the fundamental right
to follow, practise and protect their religion having due regard to the prevalent social and
cultura traditions. According to this provision everybody is entitled to follow and practise
their religious and culture practised since the olden timeswithout interfering in thereligion
of others. Since Article 22(2) has granted every religious groups the right to preserve its
own independent existence and to operate itsreligious places and trusts, everybody hasthe
right to practice their own religion and culture individually or collectively in accordance
withtheir belief, conscienceand faith. No person or community shouldimpose, in contravention
of the Constitution, any undue restriction on the right to adopt and practice any religion
granted by the Constitution. However, the State may make alaw laying down reasonable
restrictions on the right relating to religion in the interest of children under the “parens
patriae doctrine”. That isto say, if any religion, belief, custom, tradition or practice seemsto
be contrary to the fundamental and human rights of children, the State in the capacity of
guardian and under the “parens patriae doctrine€’” may make a necessary law imposing
reasonable restrictions on religious and cultural rights for the protection of the interests of
children. The State cannot a so tolerate the activities creating anarchy in the society inthe
name of religious and cultural rights. In the public interest, the state is empowered to
control such activities by making alaw.

The custom of Kumari is a cultural practice deeply connected with the religious
right of the majority of people of Nepal who follow the Hindu and Buddhist religions.
The rights granted to children by the Constitution and the international instruments
including the Convention on the Child Rights and the religious and cultural rights
granted by the Constitution to the religious community are not at all mutually
contradictory. Therefore, so long as the custom of Kumari does not infringe the
rights of children granted by the Constitution and the international Conventions,
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it should be treated as an integral part of the religious and cultural rights of its
followers.

Asthereisno concrete historical written document regarding the establishment or beginning
of the custom of Kumari, thelife style, food habits, daily routine and the mattersof discipline
to be observed by Kumaris do not seem to be regulated by any historical document, custom
or beliefs. Because those things seemsto have evolved in accordance with some unwritten
tradition, custom or beliefs, there could not be found any legal source for them. Custom
may be a source of law but custom cannot take the form of law. Historical documents may
also betreated asasource of law in regard to the religious and cultural rights. But because
thereis no such written document in respect of the custom of Kumari, this custom seems
to exist in practice only inthe form of atradition.

If any custom or tradition has caused any infringement to the fundamental rights granted by
the Convention onthe Child Rights or any other Convention on Human Rights or the Interim
Constitution of Nepal, this Court is competent to enforce the enjoyment of rights thus
infringed by exercising its extraordinary jurisdiction under Art.107(2) of the Constitution
and by issuing adirective order to act in accordance with the law or to take other necessary
action. This court may also issue an order prohibiting such custom or tradition by law. In
case of conflict between religion and custom, tradition and practice, religion must
yield to provide space for social reforms. Religious practices cannot be an
impediment to social reforms. Social reform is virtually an eradication of traditional
practices and dogmas. The State may prohibit such practices and dogmas if they
tend to create impediments to any human rights. The custom of Kamlari can be
taken as an example. This custom is prevalent in the Western region of Nepal. Under this
custom, poor parents send their children aged 5 or 6 yearsto the house of the landlordswho
use themin their household work. The minors used as‘ Kamlari’ are supposed to work as
lifelong domestic servants at the house of the masters who have purchased them. Under
the custom of Kamlari, therightsgranted to children by the Convention on the Child Rights
and also therights granted to them by the Constitution, such as, the educational and cultural
rights (Art. 17), the rights relating to women (Art. 20), theright to socia justice (Art. 29),
etc., are infringed. Kumaris don’t have to do any work for anyone. Since the custom
of Kumari seems to have been developed for the purpose of offering ‘puja’ (worship)
treating girls as a living godesses, and since the Kumaris are seen to only accept
the ‘puja’ and devotion of the devotees the custom of Kumari does not seem to
have infringed any rights of children. Kumaris cannot be compared with priests of
temples. The priests are required to perform daily worship and prayersin the morning and
the evening being present in temples. But the Kumaris are required to be present only on
specia occasions and at festivals to accept the ‘puja’ of the devotees in their capacity as
living Goddesses. And during therest of thetime, there seemsto be no restriction imposed
on them in regard to the activities such as spending time with the family according to their
desire, going to school for study, engaging in recreation, moving about freely, etc. Thereis
an obvious difference between a priest and a Kumari. A priest is appointed by a Trust or
the director of atemple. Inthissense, there existsamaster and servant rel ationship between

130



the priest and the Trust or director of the temple appointing such a priest. But no such
relationshipisestablishedin the custom of Kumari. The Kumarisare, in fact, appointed for
the sake of offering ‘puja (workshop) and devotion asaliving Goddess.

Now asregardsthethird question, the above-mentioned international instrumentsincluding
the Convention on the Child Rights have enjoined on the State parties the duty of adopting
necessary economic, social, administrative, legal and other appropriate measures for the
effectiveimplementation of therightsgranted to children without making any discrimination.
Similarly, Art.33 (m) of the Interim Constitution of Nepal also provided that the duty of
effective implementation of theinternational treaties and Conventionsto which Nepal isa
party rests with the State. By virtue of being member State, Nepal must discharge its
aforesaid international obligation aswell asits constitutional duty.

The custom of Kumari seemsto have continued in theform of asocial belief, tradition and
custom. It isaduty of the concerned society and the State to work for the promotion and
enrichment of its religious and cultural custom and traditions practised from the time
immemorial through the norms and val ues of human rights. Under the custom of Kumari,
girl child are chosen as Kumaris, the State ought to do something for them during their
tenure as Kumari and even after their retirement from that post. It has been a universa
tenet of the child rightsjurisprudence that the interests of children must be given the highest
priority while undertaking any activity relating to an issue concerned with children. Therefore,
Art.3 of the Convention on the Child Rights, 1989 has also laid down the rule that “In all
actions concerning children, whether taken by public or private socia welfareinstitutions,
courts of law, administrative authorities or legidative bodies, the best interests of the child
shall beaprimary consideration.” Accordingly, the community which follows the custom
of Kumari must not prevent its children from enjoying any of thefundamental rightsgranted
to them by the Interim Constitution of Nepal, 2063 B.S., and the rights granted by the
convention on the Child Rights, 1989 and the other human rightsinstruments.

So far as the educational, maintenance related and other expenses of Kumaris are
concerned, it appears from the study reports that such expenses are borne by the
State only to a limited extent. Kumaris should be considered to have made
contribution to the enjoyment of the religious and cultural rights of the religious
community following the custom of Kumari. Appreciating the contributions made
by them to the social, cultural and religious life of the nation in their capacity as
Kumaris, the State must make appropriate and necessary arrangements for them,
including arrangements for their social security. There can be no two opinions about
this matter. Thefinancial help made available by the State for the Kumaris of some places
and for the ex-Kumaris seems to be meager and unequal .

Commenting on the report on the implementation of the Convention sent by Nepal,
the meeting of the 30th Session of the Committee on the Eradication of All Types
of Discrimination against Women held from January 12 to 30, 2004 observed that
the custom of Kumari discriminated against women and was contrary to the

131



Convention and, therefore, it recommended for undertaking steps to eradicate
such discriminatory traditional custom. But the analysis made above showed that since
it did not appear that there was any restriction on the Nepali girl in regard to the enjoyment
of the fundamental rights granted by the Interim Constitution of Nepal, 2063 B.S. and the
rights granted by the international human rights instruments only due to their status qua
Kumari, there was no scope for issuing the writ.

The analysis made above shows that the custom of Kumari seems to have existed as an
integral part of the religious and cultural right of the Hindu and Buddhist people. Without
the presence and participation of Kumari, it would be impossible to hold certain festivals,
worshipsand cultura activities of the followers of the Hindu and the Buddhist religions of
Kathmandu, Lalitpur and Bhaktpur. Since our society istraditional and also because there
isabelief that after becoming Kumari agirl should not go for study, some Kumaris do not
get an opportunity to study. Those Kumaris became victims of such acustom and tradition.
Because they failed to get an opportunity for education, such Kumaris could not lead a
self-dependent and self-reliant life after they retired, and thus they were bound to be
dependent on their guardians, parents or husbands. This can be treated as an individual
surrendering her rights in the interest of the society. Nevertheless, this situation has not
been created by law; it has been brought about by social customs, practices, belief and
tradition. However, the society of today isprogressiveand it isin aposition to decide about
what is right and what is wrong due to the increasing awareness among the people. The
society of today has also reached a stage which recognizesthe right of every person to get
an education without causing any interferenceto thereligiousand cultural rights. That isto
say, itisareality accepted by the society of today that the act of acquiring education does
not infringe the society’ sright to religion and culture. The present generation may not have
any confusion about this due to the present state of affairs. But the Kumaris of yesterday
have become victims due to the tradition. It is a reality. Therefore, the State must give
thought to granting facilities like social security or pension benefits to the ex-
Kumaris who have been deprived of their fundamental right as well as their human
right to education in their childhood.

Hence, asit seemsdesirableto introduce timely reformsin the Kumari culture through the
means of socia security for the Kumaris and ex-Kumaris and also, asit is appropriate to
conduct an extensive study of how their rights and interests and socia security can be
promoted by adopting which type of economic, socia, legal and administrative measures,
after renewing their existing condition and keeping in view the provisions of the Interim
Consgtitution of Nepal and theinternational human rightsinstrumentsrelating to therights of
women and children, signed by Nepal, it is appropriate to take action in accordance with
that finding. Therefore, a directive order is hereby issued in the name of the respondent
Ministry of Cultureto constitute the following Study Committee to submit areport along
with recommendeations, after having consultationswith theleaders of the community which
follows the Kumari culture and its representative associations and organizations, and also
thewrit of Mandamusis also issued directing the Government of Nepal to implement that
report after its submission.
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Condtitution of the Committee
¢ An officer of Joint Secretary level nominated by Nepal Government from the

MiINISIIYOf CUTUIE.....cveiveeie ettt Convener
¢ A representative nominated by Guthi Sansthan.............ccococeveiniinins .Member
¢ A representative nominated by the Ministry of Child Affairs................ Member
¢ A representative nominated by Nepal Government from among

the €X- KUMAIIS. . ..ooiiieiiee et e e Member

+ Arenowned Cultural and Sanskrit expert nominated byNepal Government.Member

The Nepal Government shall have to constitute such acommittee within one month of the
receipt of this order. The committee shall have to submit a report along with its
recommendations to the Nepal Government within one year of its Constitution, and the
Nepal Government shall haveto make one copy of that report available also to the Monitoring

and Supervision Division of thisCourt.

It is hereby further directed that notice of this order be sent to the respondents and the
Monitoring and supervision Division of this court, and also instructed that the case be
deleted from the record of registration and that the case file be handed over as per the

rules.

I concur with the opinion

gd
BalaRam K.C.
gd Justice
Tapa Bahadur Magar
Justice

Bench officer: Matrika Prasad Acharya
Computer setting: Amir RatnaMaharjan

Done on day 2nd of the month of Bhadra, 2065 B.S.(Aug. 16, 2008)..................
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Supreme Court, Special Bench
Hon’ble Justice Anup Raj Sharma
Hon’ble Justice Gauri Dhakal
Hon’ble Justice Tahir Ali Ansari
Order

Writ No. 01—063-00001 of the year 2063 BS (2006 AD)

Ms. Meera Dhungana, for her own behalf and by authorization for and on Writ
behalf of Women, Law and Development Forum located at Ward No. 11 Petitioner
of Kathmandu Metropolis, Kathmandu District

Vs.

Office of the Prime Minister and Council of Ministers,

SINGNAUIDAN ... 1
Ministry of Law, Justice and Parliamentary Affairs, Singhadurbar........ 1
Ministry of Women, Children and Social Welfare, Singhadurbar . ...... 1

Ministry of DeEfENSE .....oooiiiiiiie e 10pposite Parties
House of Representatives .........ccccoceieiieieriiee e eee e 1
National ASSEMDBIY .....cooiiieiiie e e 1
LaW COMMISSION ...ocivieeiciiieeciieeecieeesiee e e saeeestae e e steeesnnnes seeeeeeanes 1
Nepalese Army Head Quarter, Bhadrakali ...........ccccevvvincnenennnnn. 1

Case: Certiorari

Anup Raj Sharma J: The summary of facts and issues of the above mentioned writ
petition filed before this Court under Art 23 and 88(1) of the Constitution of Kingdom
Nepal, 2047 BS (1990 AD) which is found justiciable under Article 162 of the Interim
Consgtitution of Nepal, 2063 BS (2006 AD) are asfollows: -

The writ petitioner states in her writ petition that the Royal Nepalese Army (Pension,
Gratuity and other Facilities) Rules, 2033 BS (1977 AD) has provided initsrule 8 for the
family pension, inrule 9 for the educationa alowance, inrule 10 for the period to entitlethe
receipt of the family pension and the educational allowance. Provision has been made in
the said rule 10 as “Notwithstanding anything contained in foregoing rules 8 and 9, the
dependent shall be entitled to receive thefamily pension or educational allowancefor such
period till g/'he attains the age as prescribed by the said rules or till the date s/'he joins the
government service whichever is the earlier, Provided that, in case of a daughter she
shall not be entitled to receive such pension or allowance after her marriage if she
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gets married prior to attaining the age as prescribed by the said rules’. The proviso
made by the said rule 10 isinconsistent with the spirit of the provision of Article 11 of the
Constitution of the Kingdom of Nepal, 2047 BS (1990 AD) and the Human Rights related
international instrumentsratified by Nepal that which expresses Nepal’s commitment made
against discrimination. Article 11 of the Constitution of the Kingdom of Nepal, 2047 BS
(1990 AD) has guaranteed for right to equality and has accepted for making positive
discrimination for the better interest of thewomen and girl-children. The aforesaid provision
made by the proviso of rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) which discriminates between the son and daughter of
the army personnel depriving the daughters from the right of receiving the education is
inconsistent with the spirit, values, norms and aim of the provision of Article 11 of the
Congtitution of the Kingdom of Nepal, 2047 BS (1990 AD) which guarantees the right to
equality to all citizens. Therefore, let the wordings “in case of a daughter she shall not
be entitled to receive such pension or allowance after her marriage if she gets married
prior to attaining the age as prescribed by the said rules” contained in the said proviso
being inconsistent with the provision of Article 11 of the Constitution of the Kingdom of
Nepal, 2047 BS (1990 AD) be declared ultra vires by issuing an appropriate order including
the order of certiorari under Articles 1 and 88(1) of the Constitution of the Kingdom of
Nepal, 2047 BS (1990 AD).

This Court had passed an order directing to issue the show cause noticein the name of the
opposite parties asking them as to what was the matter. The order further had directed to
present the case file before the Bench with the affidavits submitted by the opposite parties
in casethe affidavits are submitted within the prescribed timelimit or after the expiry of the
timelimit prescribed for submission of the affidavits.

TheLaw Commissioninitsaffidavit submitted beforethis Court statesthat thewrit petitioner
isunableto mention in the writ petition asto what the reasons were behind for making the
Law Commission as an opposite party in the present case and therefore the writ petitionis
liableto be dismissed.

The Parliament Secretariat on behalf of the House of Representatives and the National
Assembly inits affidavit submitted before this Court states that the Legislature is always
aware and cautiousto make timely reformsin the Nepal laws by incorporating the cultural
values and normsaof Nepa esesociety and the spiritsand principlescontained in the Condtitution of
the Kingdom of Nepd, 2047 BS(1990AD) and the Humen Rightsrd ated internationd ingruments
to which Nepd is a party. However, the rulesin question are made by the government in exercise
withtheddegated legid ative authority and it isirrd evant to makethe House of Representativesand
Nationa Assembly asthe opposite partiesin the present case. Therefore, thewrit petitionisliableto
be dismissed on the ground that the writ petitioner has made the House of Representatives
and National Assembly the unconcerned institutions as the opposite parties.

The Ministry of Defense in its affidavit submitted before this Court states that the Royal
Nepalese Army Recruitment, Promotion and other MiscellaneousArrangement (Eighteenth
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Amendment) Rules, 2031 are till in existence and the Ministry is bound to do as per the
law prevailing for the time being, and therefore, the writ petition isliable to be dismissed.
The Office of the Prime Minister and Council of Ministersin itsaffidavit submitted before
this Court states that rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) is made in exercise of the power vested by sections
11 and 165 of the Army Act, 2016 BS (1959 AD) and the provisions of the said rules are
seen consistent with the provisions of the prevalent constitution and the Army Act. It is
universally accepted fact that some control may be made and restrictions may be put as
per the specific nature of some profession or occupation or employment in order to undertake
such profession or occupation or employment. Therefore, the writ petition is liable to be
dismissed on the ground that there does not exist any reason to make this office as the
opposite party in the present case.

TheMinistry of Law, Justiceand Parliamentary Affairsinitsaffidavit submitted beforethis
Court states that adaughter after her marriage gets her right to her husband’s property and
therefore the proviso was contained in the said Rule 10 accordingly and therefore it would
be improper to say that the said proviso infringes the fundamental right of a daughter nor
the proviso was put intending to minimize the self-respect of women or her right to education,
rather, the said Rule 10 aims to provide for making necessary arrangement to financially
assist thefamily of personnel of the Nepalese Army for bringing them up in case such army
personnel isdead or physically impaired in course of fulfilling his/her duty. Therefore, the
pleastaken inthewrit petition areillogical and unreasonable and hence the writ petitionis
liableto be dismissed.

The Nepalese Army Head Quarter, Bhadrakali in its affidavit submitted before this Court
states that the Nepalese Army Head Quarter, does not have any power to make, amend or
repeal alaw and it isillogical to make Nepalese Army Head Quarter as an opposite party
in the present case on the matter relating to alaw made by the legisature. Therefore, the
writ petitionisliableto bedismissed, let it be dismissed.

The Ministry of Women, Children and Social Welfareinits affidavit submitted before this
Court statesthat this Ministry was not involved in making or amending the rules questioned
by the writ petitioner and the said act does not fall under the jurisdiction of this Ministry.
Thewrit petitioner isunableto indicate with evidential fact asto what type of work done by
thisMinistry infringed the petitioner’s constitutional and legal right. Sincethewrit petitionis
based on hypothetical logic and has made this Ministry an unconcerned institution in the
matter raised in the petition, therefore the writ petition is liable to be dismissed, let it be
dismissed.

Inthe present case docketed beforethisBench asper rules, thewrit petitioner, the advocate
Ms. Meera Dhunganasubmitted by stating that the proviso of Rule 10 of the Royal Nepalese
Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977 AD) has by reason of
marriage discriminated daughters against son on receiving thefamily pension or allowance.
It would have been treated as constitutional had it made positive discriminationin favour of
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the daughter. On the contrary, to say that daughters will not receive family pension and
allowance would not be in consonance with Constitution. Learned Government Deputy-
attorney, Mr. Brajesh Pyakurel representing the opponentsincluding the Office of the Prime
Minister and Council of Ministers of the Government of Nepal submitted before the Bench
by saying that thelegal provision relatesto any army personnel who diesor sustainsbodily
injury that renders permanent disability, in such a case the dependents of the deceased or
disabled army personnel would be entitled to receivefamily pension or educational alowance
till such dependant attainsthe age of 18 years or joinsthe government service whichever is
earlier. After attaining the age of 18 years he would cease to receive such allowance. It
should be noted that the law also prohibits marriage prior to attaining the age of 18 years,
and violation of the law by such person would deprive of the allowance and pension.
Therefore, the said proviso apparently discourages daughtersto marry prior to attaining the
age of 18 years. Therefore, thewrit petitionisliableto be dismissed and | et it be dismissed.
After perusal of the casefile and hearing the arguments of the learned counsel s representing
both the sides of the case, the Bench deems that the following two issues need to be
resolved:

1. Astowhether or not the proviso of rule 10 of the Royal Nepalese Army (Pension,
Gratuity and other Facilities) Rules, 2033 BS (1977 AD) is inconsistent to the
provision of Article 11 of thethen prevailing Constitution of the Kingdom of Nepal,
2047 BS (1990 AD).

2. Asto whether or not there exists the situation for the issuance of the order as
sought in the writ petition. Asto whether or not such order should be issued.

So far the first question is concerned, the provision contained in Article 11 of the then
prevailing Congtitution of the Kingdom of Nepal, 2047 BS (1990AD) and theArticle 13 of
the present Interim Constitution of Nepal, 2063 BS (2006 AD) relateto theright to equality.
Thewrit petitioner has sought the declaration of the provision made by the proviso of rule
10 of the Royal Nepal Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977
AD) categorizes son and daughter into two group and discriminates the daughter of the
army personnel and deprivesthe married daughtersfrom theright to receive education and
hence inconsistent with the spirit, values, norms and aim of the relevant provision of the
Constitutionthat guaranteestheright to equality to al citizensand therefore, the expressions
contained in the said proviso should be declared ultra-vires. Before reaching any conclusion
it is pertinent to discuss the concept of equality and the way that the Constitution has
prescribed for the exercise of thisright.

While analyzing the concept of equality, it appears to us that in general terms the
word “equality” means like treatment or a situation of non-discrimination. In the
realm of justice “equality” means the non-discriminatory treatment by the state to
its citizens on the basis of caste, race, sex, religion or ideology. In other words, it
means the enactment of law to beequally applicableto all itscitizens, to treat equally and
to makefacilities provided by the state equally availableto all itscitizens.

137



Asamatter of fact, the concept of equality is not the outcome of present era but a concept
gradually developed in somewaysor the other from the very inception of human-civilization.
Equality is a matter of interest and necessity because every human being is born in the
form of human being and also dies in the same state. Therefore, equality has become a
basic concern and a matter of vital necessity to human beings. Though varying in nature
and extent, every human being hasawill or interest, sengitivity, adesireto devel op personality
and an aimto live freely with honor and dignity. Itispossibleto achieveand realize al of
the above only in an atmosphere of equality; accessible only in an environment of non-
discrimination. Therefore, despite diversities, human being is effortful to creating the
atmosphere of equality to the maximum extent possible.

Theright to equality isconsidered as perennial and universal right. Therefore, itissaid that
the right to equality is a ubiquitous right and it must be present wherever law makes its
appearance. For thisreason, itisfound that, amost all countries of theworld, have guaranteed
theright to equality intheir Congtitutions. A perusal of national lawsand international treaties
and covenants showsthefollowing two concepts being devel oped under the equality principle
and constitutional jurisprudence.

Equality before law, and the equal protection of law. The principle of equality before
law is found to be based on the theory of rule of law propounded by the jurist Mr. A. V.
Dicey. Hence, this has been accepted as one rulein the English Common Law System and
is considered as the outcome of the system. This Court has in the case of Babu Ram
Paudel vs. Cabinet Secretariat and Others taken it as a negative concept and observed
that the concept does not provide any specific facility to a specific person and that al are
egual intheeyesof law and equally protected in the general application of law [Nepal Law
Reporter, 2051 (1994 AD) Decision No. 4875, page 143]. Thefirst condition of theright to
equality isthe guarantee of the policy of equality inthe eye of law and ensuring the samein
practice. In other words, under the concept of the right to equality, discriminations against
any citizen in the application of general laws on grounds such asreligion, race, sex, caste,
tribe, origin, language or ideological conviction or any of these are proscribed. Therefore,
this is called a negative concept. Further enlarging the concept of equality before law,
learned jurist A.V. Dicey linksit to “ equal subjection of all classesto theordinary law of the
land and administered by the ordinary law courts’. this principle enunciated by Mr. Dicey,
has been endorsed by this Court in the case of Iman Sngh Gurung vs. General Military
Court, Royal Nepal Army Headquarters, and Others has ruled that if one is deprived of
the opportunity to seek and get justice from ordinary courts of law, and where thereis no
reasonabl e and discernible ground for such deprivation, such act isdiscriminatory and hence
inconsistent with sub-article (1) of Article 11 of the Constitution(Nepal Law Reporter, 2049
(1992 AD) Decision No. 4597, page 710).

Another aspect of the principleof right to equality isthe equal protection of law. Ashuman
beings are unequal due to various factors such as natural, economic, cultural, religious etc
it is not possible to exercise full equality. Therefore, it is conceived that equals should be
treated equally and unequal should be treated unequally; it is considered as the positive
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aspect of theright to equality. Not only unequal treatment of similarly situated person but
equal treatment of those unequally situated is also considered to be against this principle.
Generally the same law should be equally applicable to everyone. However, it cannot be
said that the same law should be applicable to each and everyone throughout the country
without taking cognizance of the prevailing circumstances. This concept of right to equality
is enshrined in Article 11(4) of the Constitution of the Kingdom of Nepal, 2047 and in
proviso to the sub-article (3) of Article 13 of the Interim Constitution of Nepal, 2063 it
embraces positive approach to equality, i.e. principle of equal protection of law and keeps
women, Dalits, indigenous ethnic tribes, Madheshi, or peasants, laborers or those who
belong to aclasswhich is economically, socially or culturally backward and children, the
aged, disabled and those who are physically or mentally incapacitated inthe same bracket
and aimsto avail equal opportunity tothem. It ispossiblethat the people not covered by the
said proviso may not be entitled to claim or enjoy such opportunity provided under the said
proviso on the basis of the principle of right to equality. This cannot be claimed as
discriminatory treatment asthe groups of people given specia treatment are considered as
unequal. However, it should not be construed as all owing discriminatory treatment among
persons falling under the same special group.

Theenactment of lawsthat go against equality and practicesthat violatetheright to equality
are based on the assumption that the right to equality is a right against the State that
behaves against equality. All the rights conferred to the people from ancient times to the
present day are couched as the rights against the State which may, in other words, be
recognized as the directives to the State. Although some rights seem to be against the
individuals, asthey [i.e. individual §] are protected by the State, theserightsare also framed
under the same principle. In the constitutional law theright to equality is considered to be
concerned with the State Party. The Constitution adoptsthe principlethat no discrimination
is made between the citizens by the State or in the activities of the ingtitutions established
by the State. Asamatter of fact, thisright isapowerful weapon given to the people against
the government arbitrariness. Since the constitutional declaration is being made by the
State, the right to equality is not deemed asissued against the individuals.

Equality isnot an absolute but arelative concept. Itsrelativity isconcerned with the capacity,
status, condition etc of the targeted class of people. People having similar capacity, status
and condition fall under the same class. It has been discussed earlier hereinabove in the
context of principle of equal protection that state should not discriminate in the treatment,
offering facilitiesand opportunitiesto be provided toitscitizens. Equal treatment should be
made between the equals and unequal treatment may be made between unequals. In this
sense, law can be enacted and applied classifying the peopleinto different classesin ajust,
lawful and objective manner and be equally applicable amongst the people of similar classes
while distinguishing dissimilar classes of the people and treat them differently. Several
legal enactments generally try to bring agroup together and treat those left out differently.
Making reasonable classification for the purpose of protection of equality is neither easy
nor unlimited. Neverthel ess utmost care should be taken to avoid futile and discriminatory
classification. Further, the legidative power to make reasonable classification should be
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brought under the scope of judicial review. Although there lacks any hard and fast rule
regarding reasonable classification, the same can be justified if contains the following
conditions:-

Intelligible differentia: The class of the people that are to be treated differently must be
distinct from the people of other classes. Such differentiation must be reasonable. It should
never beartificial, vague and arbitrary. Sincethe purpose of classificationisto differentiate
the classesfalling under a system, the classification should not be with anature of herding
but other classesthat are going to be differentiated should actually be based on substantial
distinction. In addition such classification should be reasonabl e from the point of view of
publicinterest and justfullness. It ispossiblethat classification may bring distinct separation
between the people of one class and the people of another class, but such classification
should be intelligible and judicious (Baburam Regmi and Othersvs. Ministry of Law and
Justice and Others, Nepal Law Reporter 2056 BS (1999/2000 AD), Decision No. 6749,
page 504). The classification may be deemed as arbitrarily madein caseit isnot logically
intelligible and acceptable to a person of general prudence (Iman Singh Gurung vs.
General Military Court, Royal Nepalese Army Headquarter and Others, Nepal Law
Reporter 2049 BS (1992/1993 AD), volume 7, Decision No. 4597, page 710).

Rational Nexus or objectivity:- The state is not prevented from enacting discriminatory
lawsthat promote substantive and real equality. There should be specific objective behind
such enactment. Mere classification of the targeted community for whom special
arrangements or discriminatory treatment are to be made by law or by the state will not be
sufficient. There should be clear relationship between the targeted class and the objective
of thelegidation that isgoing to makethe special arrangement. If appropriate and reasonable
relationship between the targeted class and the objective of the legislation that is going to
makethe specia arrangement islacking, such legidation may not betreated asthelegidation
to make positive discrimination. Such legislation shall be classified as the law providing
unequal and discriminatory treatment and such law may be declared null and void. Where
meaningful and just relationship islacking, the classification may be construed as arbitrary.
Lawful Classification: The objective of thelaw brought for making discrimination between
the people and the classification itself should be lawful. Even where the classification is
based on intelligible differentiaor where the classification has anexuswith the obj ective of
the law intended to be enacted as mentioned hereinbefore, such law shall not be treated as
justand lawful in caseitsobjectiveisnot intelligible. I1legal activity cannot be given continuity.
The classification thus made by enacting law should compulsorily be consistent with the
principles of law. In addition, such law should not be intended to restrict some specific
classfrom enjoying such facilities or imposing unnecessary burden on another class. Also,
it should not be of the nature of imposing legal pressure in course of implementation.

As amatter of fact, it would not be possible to describe the grounds of classification as
objective principles nor describe them as precondition in the Constitution. Thisdependson
the good faith of the legislature while in the judicial review subjective satisfaction of the
Court would be taken as the main ground. Moreover, it is also amatter to be examined on

140



acase-wisebasis. However, while examining, it should not be sorigidly taken that it would
create hindranceto the Statein making and implementing useful and appropriatelaw intended
to solve several problemsfacing the society.

The other aspect of equality is the positive discrimination. While formal equality
among individuals is one aspect of equality, the other aspect is the substantive equality
amongst different classes. The concept of positive discrimination has evolved asaresult of
theideaof group equality. Here, one group isincluded, distinguished, restrained, excluded,
or given special privilegesand thustried to beleveled up to equal statuswith another group.
Such an attempt playspivotal roleto eliminate discrimination prevailing within the classes
of people, and by embracing equality it gives animportant feedback for attaining the social
justice. In this sense, it should be looked upon as a legitimate means created within the
Constitution to remove inequality prevailing in the society. The principle of positive
discriminationisnot just limited to creating equal opportunity rather it isameaningful way
for creating substantive equality that ensures equality of result. Besides creating strong
legal provisions on positive discrimination many countries seem to have attached equal
emphasison effectiveimplementation of such policies. Not only for the reason of emergent
human values and norms, unless the backward community is brought in par with forward
community by giving theformer special facilities, privilegesand opportunities, human progress
and devel opment would be meaningless.

Themost powerful philosophical strength behind the principle of positivediscriminationis
the realization that the backward class could not come to the mainstream of national life
due to the discriminatory policies adopted in the past that deprived them of reasonable
opportunities in economic, social, educational sectors. By way of compensating the
discriminatory treatment meted to them in the past, they should be provided with special
facilities, exemption or opportunities. For this reason, this concept is also known as the
compensatory discrimination or compensatory state action.

Upon perusal of the preamble of the Constitution of the Kingdom of Nepal, 2047, although
it seems primafacie that it has supported formal equality, the expressions used in the first
paragraph such as* securing social, political and economic justiceto the Nepali peoplelong
into the future” suggest that it emphasizes not just the formal equality. In a society with
extremeinequality and diversity theterm “justice” aimsto secure substantive justiceto the
people of backward class by making specia arrangements. Thusit should be construed to
have embraced the principle of substantive equality. This principle of substantive justice
has been given placein the Constitution in sub-article (3) of Article 11 and sub-articles(7),
(8), (9) and (10) of Article 26 in Part 4 of the Constitution under the heading Principlesand
Policies of the State in the Constitution.

Now, while considering the present subject matter, it would be proper to cite the legal

provision made by Rule 10 of the Royal Nepalese Army (Pension, Gratuity and other
Facilities) Rules, 2033 BS (1977 AD) which reads asfollows:-
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“10. Duration for family pension and educational allowance:- Notwithstanding anything
contained in foregoing Rules 8 and 9, the dependent shall be entitled to receive the family
pension or educational allowancefor such period till s/he attains the age as prescribed by
the said rules or till the date g/he joins the government service whichever isthe earlier.
Provided that, in case of a daughter she shall not be entitled to receive such pension or
allowance after her marriageif she gets married prior to attaining the age as prescribed by
the said Rules.”

Upon perusal of the said legal provision, it seems to us that with regard to the
family pension to be received by a family member of the deceased or disabled
army man, it keeps unmarried daughter and son in one group and the married
daughter in the other group, whereby the married daughter would be deprived of
the family pensions and benefits following her marriage. Rule 9 of the said Rules
provides that such family allowances would be given for such period until s/he
attains the age of 18 years. From such legal arrangement it seems that in case of
a daughter if she gets married prior to attaining the age of 18 years she would be
deprived of the family pension and educational allowances. The prevalent Nepal law
(no. 2 of the Law on Marriage of the Country Code) has prescribed the marriageable age
for agirl as 20 yearsin case where guardian’s consent is obtained, otherwise 22 years. By
thislegal provision, itisfound that the daughter cannot marry at the age asmentionedinthe
said Rules. In such circumstances, causing the marriage of the daughter prior to attaining
the age of 18 years, depriving her from family pension and benefits on such ground does
not carry any sense. The government side could not produce any logical basisfor depriving
the daughter of the family benefits and discriminating the daughter against the son. The
proviso to Article 11 (3) of the Constitution of the Kingdom of Nepal, 2047 has provided
that special provision may be made by law for the empowerment and development of
women but they cannot be deprived of thefacilities nor can be provided lessfacilitiesunder
any law. In this context discriminating daughter upon marriage (that also against the
prevailing law) against unmarried daughter, and against son, which is permitted
by rule 10 of the Royal Nepalese Army (Pension, Gratuity and other Facilities)
Rules, 2033 BS (1977 AD) does not seem consistent with the provision made by
Article 11 of the then Constitution of the Kingdom of Nepal, 2047.

So far the second question asto whether or not there exists the situation of the issuance of
the order as sought in the writ petition or not and whether or not such order should be
issued is concerned, the proviso to Rule 10 of the Rule 10 of the Royal Nepalese
Army (Pension, Gratuity and other Facilities) Rules, 2033 BS (1977 AD) stating
“Provided that, in case of a daughter she shall not be entitled to receive such
pension or allowance after her marriage if she gets married prior to attaining the
age as prescribed by the said Rules” being found contradictory with the provision
of Article 11 of the Constitution of the Kingdom of Nepal, 2047, is hereby declared
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to be ultra vireswith effect from today’s date. Let the copy of the Order be given to the
Office of the Attorney General and the case file be delivered as per Rule.

Sd
Anup Rgj Sharma
Justice
I concur with the above opinion.

Sd
Gauri Dhakal
Justice

Done on day 14" of the month of Ashad, 2064 B.S.(Jun. 28, 2007)
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Supreme Court, Division Bench
Hon’ble Justice Min Bahadur Rayamajhee
Hon’ble Justice Kalyan Shrestha

WritNo.064............. WO.......occee 0230

Sub: Mandamus

Advocate Prakash Mani Sharma, resident of Kathmandu District,
Kathmandu Metropolis, Ward No. 14, Kuleshore, self and on behalf of

Pro-PUBIIC... ... e e 1
Advocate Rama Pant Kharel, resident of Kathmandu District, Kathmandu
Metropolis Ward NO. 33, GYaneshor..........ccccceeereriereeneneeseeee e 1 Petitioners
Advocate Sharmila Shrestha, resident of Kathmandu District, Sakhu
Pukulachi VDC Ward No. 8.. .1
Advocate Kabita Pandey, resudent of Kathmandu Dlstrlct Kthmandu
Metropolis Ward No. 34, Baneshor.. .. .1
Advocate Basanta Prasad Adhikari, reS|dent of Kathmandu Dlstrlct
Kathmandu Metropolis Ward No. 34, Baneshor............ccccevven 1
Vs.
Government of Nepal, Prime Minister and Office of the Council
of Ministers, Singhadurbar ... 1
GoN, Ministry of Population and Health.. e I |
GoN, Ministry of Women, Children and Soual Welfare el RESPONdents
Nepal National Women's Commission, Singhadurbar .. 1
Nepal National Human Rights Commission, Harihar Bhavan................l

Kalyan Shrestha J: The content and order of the writ petition submitted beforethisBench
pursuant to Articles 32, and 107 (2) of the Interim Constitution, 2063 isasfollows:-

Protection and promotion of women'sreproductive healthisamatter of interest for everyone
since thisright is directly related to the devel opment of women's economic, educational,
social, political and cultural rights. The problem of uterus prolapse which is prevalent in
women not only has a negative impact on their reproductive health but also causes
encumbrancesto their social, family, and marital life and the child born through such women
face many problems. In order to provide access to the right to reproductive health and in
order to eliminate the problemsrelated to reproductive health, Article 20 (2) of the Interim
Constitution, 2063, has prescribed that every woman shall have the right to reproductive
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health and other reproductive rights wherein reproductive health has been guaranteed asa
fundamental rightsin the Interim Constitution. Without the guarantee of thisright, thewomen
shall not be ableto exercise other fundamental human rights enshrined in the Constitution.
Therefore, it is the constitutional obligation of the State to provide basic minimum
infrastructure for the practical execution of thisright. Unfortunately, no effective programs
have been initiated by the State for the prevention and redressal of the problem relating to
uterus prolapse of women, wherein majority of the women in Nepal face premature death
and some of the women and the children born through them face sickness and illness. A
study report claims that approximately six hundred thousand women are a victim of this
problem and from among these women; approximately two hundred women need immediate
treatment. In 2005, Safe Motherhood Network Federation, Nepal had conducted a study
on Uterus Prolapse: “A Key Maternal Morbidity Factor Amongst Nepali Women” in ten
districts namely Dhankuta, Siraha, Bara, Nuwakot, Kapilvastu, Baglung, Banke, Surkhet,
Kanchanpur and Baitadi. The study report underlines that 4,518 women had come to the
health camps and from among these women, 415 suffered from the problem of uterus
prolapse. A women’s health camp was organized in Doti and Acham districts by Nepal
Family Planning Association in 2056 wherein 3,000 women had come to the health camps
and out of the 3,000 women, 2,000 women suffered from reproductive problems, and out of
the 2,000 women suffering from reproductive problems 25% suffered from the problem of
uterus prolapse. The report aso underlines that 30% of such problemswere faced in Terai
and 70% in the hilly districts. The study report further underlines that the principal reason
for uterus prolapse is lack of nutritious food at the time of pregnancy, lack of care and
health servicesfor lactating mothers, social and family discrimination against women, lack
of awareness on reproductive health, lack of access to health camps or concerned units,
lack of proper equipments and medical practitioners, unsafe abortion, poverty, and practice
of social customs against women. The petitioner further contend that where women are
vested with the constitutional rightsto exercise their rights relating to health services and
facilitiesand where the fundamental human rights guaranteed by international human rights
treaties and conventions entitles women to receive free consultation, treatment, health
services and facilities, the petitioners have sought the Court to provide directive orders
against the Ministry of Population and Health, Ministry of Women, Children and Social
Welfare and against the Prime Minister and Council of Ministers, directing themto provide
services or cause to provide services through the health centers, sub-centers and from
health workers and subsequently provide an updated report in this regard to the Supreme
Court and the petitioners furthermore have sought the Supreme Court to issue an order of
certiorari against the respondents to draft a Bill on women reproductive health and table
the same beforethe Parliament. Likewise, the petitioners have al so sought for the congtitution
of a special committee under the coordination of the Ministry of Women, Children and
Socia Welfare, comprising of representative from the petitioner’s organization aswell as
representatives from other organizationsinvolved in women'’s health and have sought this
Court to issue appropriate ordersto implement informative programsthrough national media
and to implement people oriented programs for the resolution of the problem relating to
uterus prolapse.
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An order had been set aside by this Court on September 30, 2007, wherein the said order
had directed to provide a copy of the writ petition to respondents 1, 2, and 3 through the
Office of the Attorney General seeking the respondents as to why the order sought by the
petitioners need not be issued and had directed the respondents to submit their rejoinder
within 15 days from the date of receipt of the order excluding the period of travel and
likewise the order had directed to provide a copy of the writ petition to respondents 4 and
5 through the concerned District Court seeking the respondents asto why the order sought
by the petitioners need not be issued and had directed the respondents to submit their
rejoinder in person or through their representative within 15 days from the date of receipt
of the order excluding the period of travel. Furthermore, the order had directed the
prioritization of the case and had subsequently directed for the submission of the case for
hearing upon receipt of the rejoinder or upon the expiry of the limitation for submission of
theregjoinder.

The rejoinder submitted by the Ministry of Population and Health states as such: That the
petitioners have failed to state as to what rights have been violated by actions undertaken
by the Ministry and that since, the rights of the petitioners have not been violated by the act
of the Ministry, the writ petition should be quashed.

Likewise, the rejoinder submitted by the National Human Rights Commission states as.
That extensive programs needsto beinitiated to create public awareness on the protection
of women’s reproductive health and reproductive rights by the concerned units and
organizations of the Government of Nepal and by various national and international
organizations involved in reproductive health sectors. That National Human Rights
Commissionisinvolved inthe protection and promotion of humanrights. That the Commission
has not received a single petition alleging violation of the rights relating to reproductive
health and reproduction and failure to receive medical treatment in rel ation to uterus prol apse.
That the Commission has taken notice of the subject mattersraised in the petition and that
the Commission shall entertain thisissue in the daysto come wherein the Commission has
requested the court to quash the writ petition.

The rgjoinder submitted by the National Women's Commission states as such: That the
Commission had been established in 2058 for the protection of the rights and interest of
women. That the officers appointed therein have completed their tenure of two years, and
in the absence of officers, the Commission, hasfailed to function pursuant to its objectives.
That the Commission is activein formulating and implementing programs pursuant to the
rights and acts guaranteed by the Act and that the Commission is serious in relation to
women'sreproductive right and to thewomen'sright guaranteed by theinternational treaties
and agreements to which Nepal has been a Party and where the Commission need not
have been made a respondent, the writ petition should be quashed.

The content of the rejoinder submitted by the Prime Minister and Office of the Council of
Ministersisassuch: That in order to provide continuity to the allowance provided to lactating
mothers, women health volunteers fund and motherhood and new born child fund shall be
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established, that health programs relating to motherhood and new born child shall be
transmitted in the local language, that in order to encourage female volunteers under the
family planning and safe motherhood program, afund shall be established in each Village
Devel opment Committee wherein programs rel ated thereto shall be implemented, that 25
free mobile health camps shall be operated to resolve the problem relating to uterus prol apse
and that governmental and non-governmental organizations shall be mobilized to operate
such health camps. That the Government of Nepal through its budget for the fiscal year
2064/65 has earmarked some budget for this purpose and that the Government of Nepal
through itsvarious units hasto the extent of its capacity and means extending acts deemed
necessary. That the Government of Nepal is active towards determining and managing the
reproductive health of women and providing them security. That pursuant to the principle
of separation of power as prescribed in the Interim Constitution, 2063, the Legidlative-
Parliament isthe sovereign body informulating laws and as such no other body can directly
or indirectly direct thisbody to framelaws. That the writ petition is not based on reality and
that this office has been made a respondent on irrelevant matters. That Section 9 of the
Nepal Treaty Act, 2047, prescribes the status of international treaties to which Nepal isa
Party. That the subject matter of the treaty cannot be exercised by a person as a matter of
right and that locus standi does not arise on the basis of the treaty and that the writ petition
inrelationto international treaty isirrelevant and as such the writ petition should be quashed.

Therejoinder submitted by the Ministry of Women, Children and Social Welfares states as
such: That the Ministry is active with regards to the execution of policies in relation to
empowerment of women. That program to be initiated by various women devel opment
officesin relation to reproductive health of young girlsand budget for this purpose hasbeen
earmarked. That no budget and programs have been proposed or approved for this fiscal
year inrelation to the problem of uterus prolapseraised by the writ petitioners. That although
the subject matter of health does not fall within the ambit of this Ministry, the Ministry
would like to notify that the Ministry is seriousin formulating policies and programs with
regards to the empowerment of women.

Where the case pursuant to the rules had been submitted before this Bench, the Bench
upon perusal of the case files had entertained and heard the submissions presented on
behalf of the petitioners and respondent.

The learned advocates, Ms. Kabita Pandey, Prakash Mani Sharma and Rama Panta made
their submission as such: That the reproductive health of a woman not only includes the
birth of achild but also includesmattersrelating to healthy living. That the Interim Constitution
2063, prescribes matters relating to reproductive health as a matter of fundamental right.
That various reports have underlined, that provided, woman during pregnancy and within
45 days of pregnancy are involved in heavy chores fall victim to the problem of uterus
prolapse. That provided, themother ishealthy, the child also remainshedlthy. That investment
made towardsthe health of woman isnot apersonal investment but isan investment for the
future of the nation. That the State should show special interest in the reproductive health
of woman and subsequently conduct and transmit public awareness and informative
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programs. That wherethe problem of uterus prolapsesison theincrease, ipso facto signifies
the State failure in fulfilling its responsibility. That the women have failed to enjoy the
reproductive rights although such rights have been guaranteed by the Constitution, that the
economic and social tradition of Nepal has had an effect on women'’s reproductive health.
That provided, public awareness programs and diverse health programs are operated, it is
deemed to bring some reform and as such an order of certiorari should be issued.

Likewise, Acting Deputy Attorney General, Kumar Chudal on behalf of Prime Minister
and Council of Ministersmade his submission as such: That the problem of uterus prolapse
is a grave and sensitive subject matter and for the resolution of the problem sufficient
resources are deemed necessary and resolution of such problems would consume a
considerable amount of time. That the underlying principle issue herein is the issue of
sensitizing and orienting the general public on thismatter. That the problem will beresolved
slowly and hence it is not possible to eradicate the problem immediately. That where the
Council of Ministers through a decision have decided to operate 25 camps and have also
decided to raise public awarenessin this regard and have for the year 2064/065 earmarked
budget for this purpose clearly indicates the nation’s commitment towards eradicating this
problem and hence order as sought by the petitioners' need not be issued.

Upon hearing the submissions and plea presented therein, it isfor this Court to decide asto
whether or not the order as sought by the petitioners need be issued. The principal plea
made by the petitioners in this regard is as such: That no effective programs have been
initiated by the State to redress the problem of uterus prolapse wherein majority of the
women face premature death and many women and children born from such women are
sick and suffer from different ailments. That special provision should be made wherein
women should be entitled to free consultation, treatment, health services from the medical
centers, sub-centers and from health workers. That an order should beissued by the Court,
directing the State to draft a Bill on women’s reproductive health and submit the same
beforethe Parliament and that various public awareness programs shoul d beinitiated through
the national mediafor the resolution of the problem of uterus prolapse.

From the perusal of the writ petition, it can be deemed that the writ petition has been
submitted asa public interest and that the organi zation hasregistered the writ petition with
the purpose of obtaining judicial remedy. The said organization for some decade has been
involved and has been active in the area of public interest wherein the issue of uterus
prolapse has been raised by the petitioners and have sought this Court to address the
responsibility of the State and as such the writ petition submitted by the petitioners
organization is deemed to be anissue of public interest and that the subject matter does not
involve the personal interest of the petitioners organization but rather it deals with the
problems related to uterus prolapse faced by the women and hence the subject matter is
deemed to be an issue of public interest. The respondents have not objected to the subject
matter and neither have they raised the issue of uterus prolapse to be a persona matter.
Right of women and reproductive rights is a matter of human rights which has been
incorporated as one of the fundamental rightsin the Interim Constitution. Provided, where
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this writ petition has been submitted for the purpose of implementing those rights, if it
cannot be deemed to be matter of public interest, then it would be difficult to define asto
what matters would fall within the ambit of public interest. Therefore, pursuant to Article
107 of the Interim Congtitution, 2063, the said matter isdeemed appropriateto be entertained
by this Bench.

Prior to entering into the claim sought by the petitioners, the Bench deemsthat it would be
appropriateto make ageneral analysis of the mattersraised by the petitionerswith regards
to the nature of the right to reproductive health and its execution.

Within the extensive periphery of human rights, human rights of women hold animportant
place. The concept of human rights envisages the diverse status and experience of human
and prescribes conditions deemed necessary for living alifewith respect or createsconditions
thereof and encouragesfor the protection and preservation of such rights. Although, human
rights is applicable to humans only, there cannot be one single standard for
execution of human rights since execution of rights depends upon a person’s
physical, economic and social status. Although it isacommon aim to be identified as a
human being, dueto thediversity inrelation with regardsto experience and the diversity in
addressing the subsequent problems, there cannot be a common standard of human rights
applicablefor al. For example, where a common standard of human rights were made
applicable for oppressed class and an oppressor or where a common physical
standard were to be prescribed for a person with disability and an able person, the
result in terms of equality would not be as envisaged by the human rights philosophy.

Therefore, the nature of human rightsin relation to women should be specially considered.
The writ petition raises the issue of exercising the right to reproductive health of women
and resolution of the prablem relating to health. In awider context, reproductive healthis
not asubject matter that is confined and rel ated to awomen’sissue but rather is an issue of
all human beings and as such is aso an issue of the males. But experience shows that this
problem isfaced by the women and that the State has not been able to addressthis problem
as desired.

Reproductive health has a direct relation to the physical attribute of a woman and this
should have been a social human cause with regards to the resolution of this problem but
unfortunately it has been deemed otherwise. Women's health is different than the males
due to their reproductive health. The health of awoman varies from the time of birth till
their death. During the process of the development of the health of a male and female,
various changes occur accordingly to their age and problems also develop differently.
Provided, proper health facilities cannot be managed to address the physical attributes of a
woman, the medical facilities designed for amalewill fail to addressthe problemsfaced by
the women. Female, male, minor, aged, handicapped, torture victim, and people who are
economically, socially and culturally discriminated fall withintheambit of humanity. Therefore,
it is necessary to address these experiences and recognition of such issues assists in the
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protection of human rights, and hence it is deemed necessary to look into and understand
this problem as a part and parcel of human rights of woman.

Reproductive health is an integral part of the health of a woman and is considered as a
matter of human rights of awoman. Although, reproductive healthinitially was considered
asapart and parcel of health facilitiesthisisnow considered asright to health. Theright to
health recognized by the Universal Declaration of Human Rights has al so been recognized
by Article 12 of the International Covenant on Economic, Socia and Cultural Rightswherein
the said Article recognizesthe right of everyoneto the enjoyment of the highest attainable
standard of physical and mental health. The said Article also prescribes and emphasizes
that the State Parties should take steps towards the reduction of still birth-rate and of infant
mortality and for the healthy development of the child. Article 10 on The Convention onthe
Elimination of All Forms of Discrimination agai nst WWomen prescribesthe right to accessto
information on health whereas Article 12 prescribes that no discrimination shall be made
against women inthefield of health care and al so guarantees and ensureswomen appropriate
servicesin connection with pregnancy and post-natal period, free serviceswhere necessary
aswell as adequate nutrition during pregnancy and lactation.

Reproductive health pursuant to the definition made by International Conference on
Population and Development (ICPD) is a state of complete physical, mental and social
well-being in the absence of any sicknessor infirmity. Itimpliesthat the provision of medical
trestment for any particular illness or problem will not ipso facto address the necessity of
the reproductive health in toto. In order to reflect reproductive hedlth in its true form,
freedom to decide on matters relating to the health of a woman, freedom to decide the
number, spacing and timing of their children, access of information regarding family planning,
right to access to health care services and privacy of information are deemed important.
While considering thefacilities on reproductive health, provisionsrelating to consultation on
family planning, information, education, communication, education on pre-natal pregnancy,
safe maternity services, post-natal services, breastfeeding, care of mother and child and
safe and valid abortion are included.

Wherethereisany problem in any other points raised hereinabove, it creates an impact on
reproductive health and subsequently on the health of the woman.

Due to deficiency in nutritious food, access to family planning, provision of leisure and
facilities of health treatment can create complex problems relating to reproductive health.
From among those problems is the problem of uterus prolapse raised by the petitioner.
Although, the problem of uterus prolapse can be deemed as apart of the problem related to
reproductive health, this problem in toto represents the problem of reproductive health as
well as the health of woman and therefore, it is necessary to entertain this subject as a
matter of congtitutional and legal right and also theresponsibility of the State and the strategy
taken by the State should also be taken into consideration.
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Itisnow for the Court to decide asto whether or not the question of uterus prolapse raised
by the petitioner is based on the fundamental and legal rights and as to whether or not the
said subject matter isjustifiable.

As discussed hereinabove, the problem of uterus prolapse is a matter concerning
the health of woman. Right relating to health of woman is a part of right to life.
Except as provided for by law no person shall be deprived of his personal liberty.
Likewise, the right to live a dignified life is also a basic right to life. Provided, the
State does not provide the basic facilities or protection for the health of a human
being, then proper protection of the right to life cannot be achieved. Therefore, it
is necessary to link life with right to health.

Although, right to reproductive health has been termed as a matter of health, this
has to be linked with the right to life, right to freedom, right to equality, right
against torture, right to privacy and right to social justice and right of woman.
Where, the right to reproductive capacity is not recognized, this would not only
exploit the right of women but will also create numerous encumbrances against
the right of women. Therefore, the right over one's body isan important right and on this
basis, other elements on reproductive health must be evaluated. For example, theright asto
whether or not to conceive, right to give birth and the number of children, use of family
planning methods are all supplementary to those rights. Where women are compelled to
give birth to children, that would be a matter of torture and this being a personal
event and if right to information on these matters are not protected, it would be an
intervention against her right to privacy. Where proper management as deemed
necessary regarding information, facilities and treatment on reproductive health
is ignored and where investment is only made towards the health of the male or in
other areas of health, which would create negative impact on the reproductive
health then that would be deemed to be a case of inequality. Likewise, where
women are prevented to exercise their legal rights voluntarily, and are subjected
to external pressure resulting in adverse conditions to their health, then such
instances can be deemed to be a violation to their right to freedom. Therefore,
rather than limiting the reproductive health to a particular right, it would be
appropriate to relate them with other rights. Where, the rights are interpreted with the
objective of displacing one another, thiswould create a conflict between the rights, which
would result in the defeat of one's own right. Jurisprudence on rights does not alow for
such kind of interpretation. Provided, where one's own right isto be refuted or where the
appropriateness of such rightsis deemed to be terminated, then placement of rightswithin
the legal framework would have no essence. Therefore, it is necessary to take into
consideration the interrelation of various rights and is also necessary to resolve
through this case as to how these rights could be practically translated.

Women'’sright to reproductive health has been recognized by the UN Declaration of Human
Rights, International Covenant on Civil and Political Rights, International Covenant on
Economic, Social and Cultural Rights, Convention on the Rights of the Child, Conventionon
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the Elimination of All Forms of Discrimination against Women. During the execution of
these Conventions, various events such asthe Iran Conference, Egypt Conference, World
Women Conference in Beijing had been convened under the convenorship of the United
Nations. These conferences not only emphasized on the recognition of theserightsbut also
provided guidelines towards the extension and effective execution of these rights. The
World Health Organization had conducted a special study on the nature of reproductive
health and itslimitations, and the report points out that reproductive health of women includes,
physical, mental and social well being of awoman.

Nepal is a Party to the above human rights documents and by participating in various
international assemblies; Nepal has formally expressed its commitment toward those
instruments. Article 35 (21) of our Constitution expressesitsallegiancetowardsthe Charter
of the United Nations. The Covenants and other legal documents made pursuant to the
recognition and philosophy of the United Nations, and the responsibilities created by these
treaties and the access to these benefits by the general public is a question that has been
raised by the petitioners, and as such these questions needs to be addressed and can be
addressed. Participationin theinternational Conventionsrelated to human rightsor retification
of these Conventions is deemed to be the acceptance of the responsibilities towards the
execution of humanright laws proposed by theinternational community. Although, recognition
of humanrightsisuniversal and its subsequent executionislocal, the Member State should
exerciseits capacity to the maximum and should prepare aninfrastructure for the universal
protection of human rights. Pursuant to the expectation of the global community and for the
satisfaction of our own population, it isnecessary that thesetreaties should be satisfactorily
executed. Where such treaties are executed on a national level, we would not only be
exercising our international responsibilities, but on the other hand we, pursuant to thedirection
provided by theinternational law relating to human rights, would be protecting the human
rightsof the people. Therefore, it isevident that adherence to the contemporary international
lawsisnot only obligatory but also fruitful.

Likewise, Section 9 of the Treaty Act, 2047, has opened various avenuesfor the application
of international treatiesthat has been ratified by Nepal and past decisions rendered by this
Court have honored the provisions prescribed in the international treaties and taking
coghizance of thesetreatiesthe court hasinterpreted national laws, and in many instances,
the Court hasissued directive ordersto formulate laws pursuant to those treaties. Pursuant
to the jurisprudence related to the treaties, our courts have without any bias accepted and
recogni zed the contribution made by theinternational lawsand tried to maintain coordination
between theinternational and national law. Thisisinitself positive.

Matters relating to reproductive health is not only a right relating to health and a right
recognized by theinternational treatiesbut isal so recognized asahuman right under Article
20 (2) of the Interim Constitution. The said Article prescribesthat every woman shall have
the right to reproductive health and other reproductive rights. The said Article prescribes
this right as a fundamental right and prescribes no conditions to this right and therefore,
meaningful and effective execution of thisright is expected from the State.
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Under the proviso prescribed under the Directive Policies and Principles of the State or
under the proviso prescribed under the Right to Equality, the said proviso prescribes for
special programs for the advancement of women and other class of people, whereas the
said Constitution has prescribed reproductive health under the fundamental rights
of the Constitution which clearly expresses the State’s priority. This right which
has been prescribed as self-executionary nevertheless awaits sufficient legal
provisions for its effective execution. Truly speaking, this right has been provided
due respect and therefore, recognizing the fundamental right it is necessary to
seek alternatives for the effective execution of this right. In other words, the
right to reproductive health, recognized as a fundamental right, needs to be
protected whereby the problem of uterus prolapse as stated by the petitioners
would be effectively addressed and in order to protect and implement these rights,
it is necessary to formulate laws as deemed necessary. The right established as
fundamental right should be made consumable by the State through the formulation of
necessary laws and programs. In the absence of any mechanism, provided these self-
executory right becomes ineffective, would constitute a breach of the obligations vested
upon the State. Provided, such conditions arise, the court may issue necessary order or
directivetofulfill thoseresponsibilities.

Under the Interim Constitution, the right to reproductive health has been prescribed as a
non-derogable and non-restrictive fundamental right. Prescription of theright to reproductive
health inthe Constitutionisnot initself sufficient but rather it isequally important that this
right is effectively enforced. Unfortunately, no laws till date in relation to reproductive
health has been enacted and implemented and neither has it been defined in any law and
nor any prescribed procedure has been prescribed for the enjoyment of this right.
Reproductive health is a right, mere recognition of which in the Constitution is
not sufficient, rather physical facilities should also be made available for the
enjoyment of this right. In the absence of any legal, institutional, procedural and
result oriented infrastructure, this right would be limited to formalities. Therefore,
in order for peopleto realize thisright, efforts should be made towards the formulation of
policies (including formulation of laws), drafting of plans, its subsegquent implementation,
extension and evaluation.

This class of right is deemed as social, economic and cultural right. Thisright is different
than the civil and political rights and mere declaration or recognition of thisright is not
sufficient for itsexecution, but rather there should be positiveinfrastructuresfor the execution
of thisright. In such rightsit is not necessary to prove as to what rights the State viol ated,
but rather it is necessary to see asto how active the State was or what positive programs
did the State launch for the enjoyment of thisright and is necessary to prove as to whether
or not practical benefits were provided for this class of individual. Therefore, remedial
jurisprudence of social, economic and cultural rights is different than the remedial
jurisprudence of civil and political rights and therefore, the State pertaining to the nature
and necessity of remedy should take into consideration appropriate remedial methods.
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It is not possible to identify a breach committed by the State in the exercise of the right
relating to reproductive health. Neverthel ess, the Condtitution has provided special recognition
to this right and in the absence of any infrastructure provided; the targeted group cannot
enjoy such right, declaration of such right has no particular importance and subsequently,
the State should be held responsible for such situation.

Right to reproductive health and other rights are deemed to be important in the
eyes of economic and social justice, and this right has been provisioned in the
current Constitution. Therefore, the State should develop necessary approaches
and create satisfactory and conducive environment for the exercise of such rights.
In short, the petitioners have sought for the promulgation of laws for regulating matters
relating to reproductive health and for provision of basic facilitiesrelating to reproductive
health and this mattersareincorporated under Article 20 of the Interim Constitution and the
demand sought by the petitioners is also based on the international covenants relating to
human rightsthat has been ratified by Nepal and thisbeing amatter of legal right, the Court
deemsit justifiable to entertain the said issue.

Asto whether or not the matter falls within the ambit of public interest, it is necessary to
identify the problemslying therein.

Delivering social justice is the principal need for cases that are of social and economic
nature. In such kind of issues, rather than eval uating the problem of an unidentified classit
is appropriate to evaluate the problems of such class along with the problem of other
classesand collectively addressthe prevailing problem. Otherwise, each party would enter
the jurisdiction of the Court with their personal problemsand if the Courtswereto deliver
remedy on this basis, socia justice would not prevail. Social justice can be maintained
through public interest cases where injustice experienced by many can be addressed
collectively.

In the said case, the petitioners have not entered the Court due to personal problems or
injustices experienced by them, but rather submitted the said caserelating to the problem of
uterus prolapse, which is based on various research reports.

However, question may arise as to how appropriate it would be to seek constitutional
remedy on the basis of study report made by non-governmental organizations or on the
basis of reports that have been submitted [by those] outside the judiciary. Such question
may arise becausein ajudicial process every single evidence isthoroughly examined and
upon such examination it is decided asto whether or not such evidence should be accepted
by the court. But it is not possible to follow such legal process in relation to the study or
reports made by private or non-governmental organizations, and there could be arisk in
determining any conclusion on the basis of such reports. Nevertheless, the said caseisnot
acaseinstituted at the private level between the plaintiffsand respondent, but rather itisan
issue of publicinterest and as such collection and examination of evidence pursuant to the
evidence law need not be made.
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In order to depict the gravity of the problem, the petitioners have submitted various data
and various study reports made by non-governmental organizations have been submitted in
order to substantiate the data.

Rather than accepting the said report as evidence regarding the problem of uterus prolapse,
it should be considered a report highlighting the nature and trend of the problem. And
therefore, the factual data presented in the report need not be challenged. The study has
been limited to 10 districts, and many of the questionnaires presented therein relate to the
guantity and quality of the participants and therefore, it is not possible to conclude as to
whether or not such report is dependable and scientific and as such the report cannot be
accepted as the final indicator.

The respondents have not objected or questioned the information and the problems depi cted
through the report submitted by the petitioners, neither have they rejected or termed the
conclusion of the report unnatural. Likewise, neither have the respondents denied the
prevalence of the problem nor havethey denied that legal or practical remedy should not be
made available to redressit. Rather, from among the respondents, the Prime Minister and
the Office of the Council of Ministers have given due recognition to the problem and
expressed their commitment to redress the problem. With regardsto the petitioners pleafor
promulgation of law inrelation to reproductive privileges, the respondents have stated that
sincethe matter fallswithin the ambit and jurisdiction of the Legislature and pursuant to the
principleof separation of powers, the court in thisregard cannot issue ordersfor promulgation
of laws, and it as such cannot be a subject to be entertained by the court. With regards to
the pleamade by the respondent, it cannot be disputed that formul ation and promul gation of
law falls within the ambit and jurisdiction of the Legislature, whereas the petitioners by
citing lack of adequate laws for enjoyment of rights relating to reproductive health have
sought for the issuance of an order for the enforcement and enjoyment of thoserights. The
respondents have neither denied the existence of the problem nor have they stated that
servicesrelated to reproductive health have been determined through the management and
provision of law and privileges. The plea that the right to frame laws is vested upon
them is not sufficient in itself for the protection of the fundamental rights of the
people. In a true sense, the Legislature is vested with the authority to frame laws
but where the Legislature does not perform well pursuant to the provision of the
Constitution, or fails to execute its responsibility with regards to the protection of
the fundamental rights of the people, the court in this regard can call for attention
for the execution of the States responsibility.

The court in many instances has notified the L egislature and the Executive and hasissued
various orders or directives for the formulation of necessary laws and subsequently laws
have been formulated or amended. Objective of the constitutional system isto protect the
rights of the people and to provide dynamic governance. Although coordinate Branches
established pursuant to the Constitution are separate according to the division of their work,
theultimate objectiveisto assist inthe governance of the country. Therefore, the congtitutional
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bodies or wings should not consider themselves to be different from each other but rather
they should consider themselves to be supplementary to each other.

Our Constitution envisages the principle of rule of law and recognizes the Constitution,
laws and recogni zed principles of justice asthe source of law and therefore, the pleataken
by the petitioners pursuant to the Articles of the Constitution, lawsrelating to human rights
and the concept of justice cannot be overlooked. Therefore, taking into consideration the
necessity of laws, issuance of directives for proper management cannot be deemed to be
otherwise.

Truly speaking, it would have been more appropriate had the Executive rather than recognizing
the gravity of the subject matter and the appropriateness of its remedy provided a work
plan regarding the avenues of remedy to be undertaken. The rejoinder submitted by the
Prime Minister and the Office of the Council of Ministersunderlinesthat the budget for the
fiscal year 2064/65 prescribesfor conducting mobile health campsfor resolving the problem
relating to uterus prolapse and that budget has been earmarked for various purpose but the
execution isyet to be seen. The proposal envisaged by the State for resolving this problem
is not important but rather what has been achieved is more important. In other words, it
would have been more appropriate had the State stated its target and implemented the
same.

Therejoinder submitted by the Ministry of Health and Population and Ministry of Women,
Child and Social Welfareisdeemed insensitive. Thereoinder submitted by the Ministry of
Hedlth and Population requestsfor thergjection of thewrit petition by citing that the petitioners
had failed to substantiate as to what rights had been violated by the act of the Ministry. A
positive response was expected from the Ministry and it was envisaged that the Ministry
through its rgjoinder would underline its policies or programs to be implemented for the
classrepresented by the petitioners and would a so provide atimelinefor the control of the
problem. The petitioners had not submitted the petition in relation to their personal rights
and therefore, it is not relevant for the petitioners to state the effect caused to them by the
act of the Ministry. The Ministry of Healthisvested with the responsibility of conducting a
survey of the health condition of the population of the country and is also vested with the
responsibility of evaluating the problemsrelating to health of people of variousages, gender
and formulate short-term and long-term plans and proposal for resolving such problems
and should implement the same but unfortunately the rejoinder submitted by the Ministry of
Health hasignored all such responsibilities and the contents of the rejoinder indicates that
the Ministry isnot positive towards the problems submitted by the petitioner.

The court expected that the Ministry through itsrejoinder would expressits commitment in
resolving the problems relating to health of the various classes through a judicious
disbursement of the budget. It was also expected that the Ministry through its plan and
legislative Act would have expressed its effort towards executing its responsibilities and
would have also stated asto the extent of execution of the directive principles and policies
of the State. Women centric remedy cannot be provided without a deep knowledge of the
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health of women and their livesand their right to equality and right to reproductive health.
Where problems relating to women's health is to be resolved on the basis and standard of
the health of amale, then such an act would not bring about the desired result. Therefore,
the Ministry of Health should seek to give priority to mattersrelating to women’shealth in
all the programsto be initiated by public and private sectors and should play alead rolein
mainstreaming mattersrelating to health. It is expected that the Ministry of Health should
earmark the budget for health related services and from among the budget earmarked,
should also prioritize the budget to be consumed in relation to women’s health. Having so
many expectations, the Ministry has been indifferent towards the principle issueraised by
the petitioners and as such very little expectations can be expected from the Ministry with
regards to the resolution of the problem.

Although, the Ministry of Women, Children and Social Welfare through its rejoinder has
stated that training programs on reproductive health for teenage girls have been initiated,
the Ministry states that programs and budget for the problem regarding uterus prolapse
raised by the petitioners have not been proposed and they further take the pleathat although
matters relating to health does not fall within their Ministry, they state that the Ministry is
serious towards the issue of women empowerment. From the rejoinder submitted by the
Ministry, it can be deemed that pursuant to the division of labor thereisatendency between
the Ministry of Health and Ministry of Women, Children and Social Welfare of alienating
themselvesfrom their responsibility. Pursuant to the current infrastructure, it isnatural that
the Ministry of Health being aMinistry related to heal th should be health centric and Ministry
of Women, Children and Socia Welfare should be women centric, but neverthel ess there
should be cooperation and coordination between the two Ministries on mattersrelating to
health services of women. Unfortunately, neither has the Ministry of Health made
reproductive health asitsfocal point nor has the Ministry of Women, Children and Social
Welfare made any effort towards addressing the matter relating to the health of awoman.
Although, the Ministry through its rejoinder expresses its commitment towards the
empowerment of the concerned class, the statement in the absence of any particular policy,
plan and program has no substance.

From among the respondents, the National Human Rights Commission has taken the plea
that petition relating to reproductive health has not been submitted before the Commission
and likewi se the Women Commission expresses that the Commission has not been ableto
act in this sector. Human rights and women rights are interrel ated and although this matter
relates to both the Commission, it is unfortunate that both the Commission have failed to
state their contribution towards addressing thisissue. The Commissions' insensitivity towards
thismatter isclear and it is also evident that the general public isless sensitive or inactive
towards obtai ning the service of the Commissions. It isimportant that Commissions should
identify themselves not by its mandate but by its contribution. Where issues relating to
women and human rights are not effectively executed by the concerned Commissions, itis
a matter of concern.

157



It isnow for the court to decide as to whether or not the order as sought by the petitioners
should beissued.

As stated hereinabove, the status of reproductive health of women in Nepal isin aserious
state, and it isalso clear that no plan has been made to address this problem. In the present
context, there are approximately six hundred thousand women suffering from the problem
of uterus prolapse and it is also evident that no preventive or remedial programs focusing
on problemsrelating to reproductive health and uterus prolapse have been initiated. Thisis
dueto lack of nutritiousfood, leisure, lack of accessto family planning, lack of awareness
regarding rights relating to reproductive health and violence against women. In addition,
lack of health centers or facilitiesrequired for women'’s physical and mental well being and
its subsequent decentralization, availability of medicine, lack of public awarenessregarding
care during pre and post-natal pregnancy are some of the issues that pose a problem in
resolving the problem.

Uterus is an important part of awomen’s body wherein an embryo during pregnancy
develops and within a certain period the embryo develops into a child. Uterus
provides nutritious elements from the body of the mother for the development of
the embryo and as such uterus is considered as a preliminary stage of human life
and recognized as a reproductive part of a woman. Where this part of the body is
safe and healthy, the embryo within the uterus develops into a healthy human
being and therefore, protection of the uterus of a woman is also the protection of
the existence of human beings. Various medical write-ups state that during the period
of pregnancy, the embryo developswithin the uterus, causing the uterusto stretch wherein
the muscles holding the uterus becomes weak and feeble. Where the muscles and the
nerves holding the uterus becomes week and feeble and where pressure is created on the
uterus, thiswould result in uterus prolapse. Reasonsfor uterus prolapse have been cited in
many articles, research, reports and books related to health. Some of the reasons cited are
as such: long period of gestation or difficulty in the birth of a child, giving birth to many
children, and pressure on the uterus, lifting of heavy articles during pre and post natal
period, hard labor and formation of flesh in the pelvis region. Nevertheless, research on
uterus prolapse cannot be denied or deemed to be otherwise.

Report made with regards to social conditions and conclusions made therein depicts a
grave picture of the prevailing problem and the concerned sector has not been able to
provide due attention towardsthis problem. Although, mattersincluded in the social research
report do not have direct relation with the case, the conclusion made therein can be deemed
and considered to be an additional material for formulation of standard and policiesinthis
regard. No objection has been made by the government against the information and subject
matter raised by the petitioner and neither have they expressed the need for conducting an
additional research by the court. The government is always capable to conduct additional
research to open avenues for resolution of the problem for any particular place or class or
people and to some extent this is expected from the government. The nature and extent of
this problem should be amatter of priority for the State but the rejoinder submitted by the
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respondents deems it to be otherwise. Article 20 (2) of the Interim Constitution, 2063
prescribesreproductive health asafundamental right and in the absence of proper protection
of reproductive health, the problem of uterus prolapse has been far reaching and as such
the said right can be deemed to have been violated. Since reproductive health is
recognized as a matter of right, the following falls within the ambit of the right:
decision regarding reproduction, voluntary marriage, decision as to conceive or
not, decision to abort a child pursuant to law, period and determination of number
of children, reproductive education, and freedom from sexual violence which have
also been prescribed in various treaties and declarations.

Although, this matter has been constitutionally recognized, there has not been any law,
policy and programsto provide tangibleresults.

Where reproductive health has been included and provisioned in the Constitution, it can be
deemed that women'’s health and rights have received philosophical recognition and in
order to guarantee the rights laws should be formulated and facilities approved by the law
should be provided wherein services and facilities should be decentralized and information
in this regard should be disseminated thereby creating awareness among the people.
Maternity servicesis a social and human service and any adverse effect would have an
impact on the society and therefore, the State should accept its legal responsibilities and
prioritizethismatterswhich hasbeen congtitutional ly recognized and determinethe availability
of servicesin thisregard.

Although, right relating to reproductive health has been enshrined under Article 20 (2) of
the Interim Constitution, the right other than being prescribed under the Constitution has not
been defined and no laws have been formulated to define the right and neither has any
institutional mechanism been devel oped for the execution of thisright. Asaresult, thisright
although been constitutionally recognized, has not been enjoyed by the people. Therefore, a
directive order is hereby issued in the name of the Prime Minister and the Office of the
Council of Ministersto hold consultation deemed necessary with health related expertsand
representatives of the society and to draft a Bill and submit it before the Legislature-
Parliament as soon as possible. Likewise, an order of mandamus is hereby issued in the
name of the Ministry of Women, Children and Social Welfare and Ministry of Population
and Health to prepare specia work plansand to provide free consultation, treatment, health
services and facilities to the aggrieved women and to set up various health centers and to
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initiate effective programswith the aim of raising public awareness on problemsrelating to
reproductive health of women and the problem of uterus prolapse. It is hereby ordered to
provide the information to the respondents.

g/d
Kalyan Shrestha
Justice
Consenting on the above opinion.
g/d
Min Bahadur Rayamajhee
Justice

Bench Officer: Deepak Kumar Dahal

Dated 22 Day of the month of Jestha of the Year 2056 (June 5, 1999)...........
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Supreme Court, Division Bench
Hon’ble Justice Badri Kumar Basnet
Hon’ble Justice Bala Ram K.C.

Order
Writ No. 3355 of the Year 2060

Sub: Certiorari Mandamus

Punyawati Pathak, resident of Jhapa District Jalthal VDC Ward No. 4
currently residing in Kathmandu District, Kathmandu MetropolisWard No.

O PR UPRPPPRR .1 Petitioners
Mana Basnet Karki, resident of Kathmandu District, Bajrayogini VDC

Ward NO. O oo e s 1

Vs.

HMG, Minigtry of Foreign Affairs, Shitalniwas, Kathmandu..................1

HMG, Ministry of Home, Kathmandu...........ccccooeoiivs viiiiiiiieeeenn. 1 Respondents
HMG, District Administration Office, Kathmandu ............ccccocevvnnnne. 1

HMG, Prime Minister and Cabinet Secretariat . BTSRRI |

.HMG, Ministry of Women, Children and Social Welfare S |

Bala Ram K.C. J: The content and order of the writ petition submitted before this Bench
pursuant to Article 23, and 88 (2) of the Constitution of the Kingdom of Nepal, 1990isas
follows-

The petitionerscontend that they are Nepali citizen and that they have duly received certificate
of Nepali citizenship of the Kingdom of Nepal. The petitioners further contend that owing
tothe early demise of their husband they have been living alife of asinglewoman and even
in the absence of their husband and sufferings due to such separation they expect to livea
life worthy of courage and determination and expect to go to foreign countries so as to
enjoy the opportunities of personality development through education, employment and
training.

They contend that the medium for exploring and enjoying the opportunities of personality
devel opment outside the country was through the procurement of passport. Andin order to
procure acopy of the passport, the petitioners had submitted an application form along with
acopy of thecitizenship certificate and aphotograph, wherein the petitionerswereinformed
that registration of the application could be made only when awoman below 35 years of
age submitted a letter of approval letter from their respective guardian. The petitioners
upon inquiring the basis for submission of pre-approval letter from their guardians, they
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were provided with acircular from the Ministry which read asfollows: “I hereby take full
responsibility of theforeign tour and | hereby provide my approval for theforeign visit and
request for issuance of the passport to the concerned person.” The circular provisioned
that application for registration of passport would be effective only upon mandatory submission
of the approval letter from the guardian.

The petitioners contend that whereas the Passport Act, 2024 and the Passport Regulation,
2059, did not prescribe any such provisions, the petitioners had addressed the Chief District
Officer and the Secretary of the Ministry of Foreign Affairs for the procurement of the
passport citing that the provision of submission of approval letter from the guardian was
outside the purview of law and ipso facto arbitrary. They further contend that their
constitutional and legal right regarding procurement of passport had been violated since
their petition had not been entertained and further state that owing to the arbitrary and
illegal act of therespondents, their rightsand rights of other Nepali women had been violated.
They contend that sincethe petitionersrepresent the rights and interest of the Nepali women
in general and the matter being an issue of public interest have pursuant toArticle 88 (2) of
the Constitution entered the extra-ordinary jurisdiction of the honorable court.

The petitioners state that passport is an important medium of going abroad and exploring
and enjoying the opportunitiesand privileges available and contend that provided, the State
isto curtail illegal restrictions regarding the acquisition of passport, citizenswould not be
able to enjoy the opportunities available abroad and would cause encumbrance to the
development of one’smulti-dimensional personality. Provision of acquiring approval from
one's guardian is arbitrary and unjustifiable. With regards to acquisition of passport, the
Passport Act, 2024 and Passport Regulation, 2059, does not prescribe different standard
and processfor male and female. Rule4 and 14 of the Regul ation prescribesthat aguardian
may submit an applicationin case of aminor or for aperson with unsound mind. Other than
that, no restriction or conditions have been prescribed wherein any capable Nepali woman
may apply for procurement of passport. Any legal provisions made to curtail restrictions
against personal freedom and right to equality cannot receive validity. Owing to security
reasons, legal provisions can be made to restrict a person traveling abroad but separate
discriminatory conditionsor restrictions cannot be prescribed and imposed merely because
the petitioner is awoman and therefore, the restrictions imposed in the acquisition of the
passport is contrary to the rule of law.

AlthoughArticle 11 (3) of the Constitution prescribesfor positive discrimination with regards
to empowerment of women, the Constitution nevertheless bans negative discrimination.
The classification made in relation to acquisition of passport by a woman is not proper,
justifiable and logical and as such, cannot acquire any validity. The purpose of special
protection as envisaged and prescribed in the Constitution is not to limit the opportunities
and freedom of women buit rather, it is to make it more flexible. Provision of acquiring a
consent from one's guardian for the purpose of acquiring a passport will not enable a
woman to be capable and will cause encumbrance to the enjoyment of other freedoms and
rights and will restrict women from the opportunities coexistence, self-determination and
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right to equal opportunitiesand will also cause encumbrancetoliveadignifiedlife. Thesaid
protection is based on the concept and recognition of Badi community and will cause
encumbrance and hurdles to the personal development of women and such this provision
cannot receive any validity.

Article 13 (2) of the Universal Declaration of Human Rights prescribes and protects the
right to leave any country, including hisown, and to return to hiscountry. Likewise, the UN
Covenant on Civil and Political Rights 1966 and Article 1 on International Covenant on
Economic, Social and Cultural Rights,1966, prescribesright to self-determination by people
wherein peoplemay freely pursuetheir economic, social and cultural devel opment. Likewise,
Convention on the Elimination of All Formsof Discrimination Against Women, 1979, defines
discrimination and determines the responsibility to the State Parties. Article 15 of the
Convention guarantees the freedom of movement without any discrimination.

Therefore, the provision of acquiring approval from one's guardian for awoman below 35
years createsillegal restrictions to her right to go abroad and to her right and freedom of
movement and therefore, the said provision is not only inconsistent to the constitutional
provision, judicia decisions, and mandatory responsibilities created by internationa treaties
and agreements but is also contrary to justice and the petitioners pray for the decision and
prevailing provision to be quashed and also seek the court to issue any order deemed
necessary wherein women could procure passport like their male counterparts.

An order had been set aside by asingle Bench on February 17, 2004, asking the respondent
as to why the order sought by the petitioners need not be issued and had directed the
respondents to submit their rejoinder within 15 days from the date of receipt of the order
excluding the period of travel and likewise the Bench deeming the issue to be of public
interest relating to gender justice had directed for prioritization of the case upon submission
of thergjoinder.

Theregjoinder submitted by the District Administration Office, Kathmandu states as such:
that the respondent’ s office had been i ssuing passports pursuant to the authority prescribed
under Rule 7 (3) of the Passport Regulation, 2059, and pursuant to the ordersand directives
provided from timeto time by the Ministry of Foreign Affairsand Ministry of Home. That
pursuant to the circular dated June 21, 1996 provided by the Ministry of Home, acceptance
letter from the guardians was sought for i ssuance of passport for women below 35 years of
age. That the petitioners' contention that they had submitted an application for procurement
of passport before this office cannot be verified through the records and the respondents
prayed to have thewrit petition be quashed citing the contents of thewrit petitionisillusionary.

Likewise, the rejoinder submitted by the Prime Minister and Cabinet Secretariat states as

such: that the petitioners havefailed to state asto how their rights have been violated by the
act of this office and had subsequently requested the court to quash the writ petition.
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Therejoinder submitted by the Ministry of Home statesas such: That the Council of Minister
vide decision dated December 25, 1995 had directed for submission of acceptance letter
from the guardian while issuing passport for women below 35 years of age and that a
decision had been rendered to provide recognition to the acceptance letter provided by the
husband, father-in-law, mother-in-law, father, mother, brother, sister-in-law or by aperson
under whose guardianship the concerned female was with.

The content of the rejoinder submitted by the Ministry of Women, Children, and Social
Welfare is as such: That the petitioners have failed to state as to how their legal and
constitutional rights had been violated by the act of the Ministry. That with theratification
of the Convention on Elimination of All Forms of Discrimination Against Women and other
international Conventions to which Nepal has been a Party, a High Level Committee has
been constituted to review the laws that are discriminatory and that the State has been
executing its responsibilities as determined by the Conventions and that the petitioners
contention that the act is contrary to the provisions prescribed in the convention istotally
illusionary and erroneous and the respondents prayed to have the writ petition quashed.

Therejoinder submitted by the Ministry of Foreign Affairs states as such: That the Passport
Regulation does not discriminate between amale and female while issuing a passport and
thereisno reasonto provide such discrimination. That the Ministry of Homehad corresponded
to this Ministry requesting for a simple process for issuing passport for single women
without any approval from the guardian wherein the Ministry videitsletter dated April 14,
2004 had directed the Ministry of Homeand to al its Nepali High Commissionsto remove
the practice of obtaining aletter of consent from the guardian since such provision was not
mandatory by law and the respondent prayed for the writ petition to be quashed.

Where the case pursuant to the rules had been submitted before this Bench, the Bench
upon perusal of the case files had entertained and heard the submissions presented on
behalf of the petitioners and respondent. The learned advocates, Prakash Mani Sharma,
Raju Prasad Chapagain, Ms. Rama Panta Kharel and Ms. Kabita Pandey, made their
submission as such: that the resolution adopted on right to development by the United
Nationsin 1985 provideswomen like their male counterpartsthe right to co-existence, self-
determination and respect. That the decision rendered by the Council of Ministers dated
December 25, 1993 regarding procurement of | etter of consent from the guardian for women
below 35 yearsof ageisnot only discriminatory but also causes encumbranceto their right
of co-existence, self-determination and respect and also causes encumbrance to the
development of their multi-dynamic personality. That where theworld has been transformed
into one village owing to the development of transportation and communication, illegal
restrictions would deny a person from enjoying his fundamental rights and freedom. That
the mandatory provision of procurement of |etter of consent from theguardian for procurement
of passport for women isdiscriminatory which isreflected in the rejoinder submitted by the
Ministry of Foreign Affairs which also calls for amendment to such provision. That the
Passport Act and Passport Regul ation do not provide any discrimination between maleand
female whileissuing passports and that the rejoinder also recognizes and acceptsthat there
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isno reason behind such discriminatory practices. That therestrictive provision prescribed
not only creates discrimination on the basis of gender but the said provisionisillogical and
illegal and therefore, such provision cannot be deemedto bevalid. That, athoughArticle 11
(3) of the Constitution, prescribesfor special provision for women, such provisions should
befor empowerment of women. That the provision of procurement of letter of consent not
only creates encumbrance to the enjoyment of the rights and freedom but also sustains
discrimination against women. That Universal Declaration of Human Rights, 1948, protects
the right to travel and Convention on Civil and Political Rights, 1966 and Covenant on
Economic, Socia and Cultural Rights, 1966, prescribesand providesevery citizen theright
to self-determination. That the Covenant on Elimination of All Forms of Discrimination
Against Women, 1979, prohibitsall formsof discrimination against women and prescribes
responsibilities for the State for elimination of such discrimination and the Covenant also
prescribes and guarantees that discrimination on the basis of gender cannot be made with
regardsto travel. That the provision of procurement of letter of consent for the purpose of
procuring a passport for awoman below 35 years of age curtails and restricts her right to
go abroad and her right to travel and the provision being inconsistent with the Constitution,
prevailing laws, precedents established by the honorable court and international conventions,
the petitioners had prayed for issuance of an order of Certiorari so as to declare void the
said decision and provision and had also sought the Court to issue any other appropriate
order directing the authorities to make provision where a woman could receive passport
liketheir male counterparts.

Likewise, Joint Attorney, Saroj Prasad Gautam on behalf of the Ministry of Home et.al.
made his submission as such: That pursuant to the spirit of awelfare state, the State with
the objective of providing and guaranteeing protection of women below 35 years of age
had provisioned for the procurement of |etter of consent from the guardiansfor procurement
of passport. That decision to this effect had been rendered by the State so as to provide
protection to them and prayed that the writ petition be quashed.

Today being the date set for rendering a decision on the writ petition, the petitioners have
contended that the decision made by the Council of Ministers on December 25, 1995
regarding the procurement of letter of consent from the guardian for a woman below 35
years of age restricts and violates the petitioners right to go abroad and her freedom of
movement and have sought for declaration such provisionsvoid through an order of certiorari.
Taking note of the submissions, argument and plea presented therein, decision has to be
made on thefollowing questions:

a) Whether or not the decision dated December 25, 1995 rendered by the Council of
Ministers directing for procurement of letter of consent from the guardians for the
purpose of procurement of passport for women below 35 years of age is pursuant to
the Constitution and law?

b) Whether or not an order as prayed by the petitioner need to be issued?
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While examining the first question, it is necessary and relevant to understand asto what a
passport is and what is its purpose and importance? Definition of a passport has been
prescribed under Clause (2) of the Passport Act, 2024, which reads as follows: “ Passport
means a document issued by His Majesty’s Government to aNepali citizen desirousto go
abroad that has a list of the countries eligible for visit along with the specific period.”
Likewise, Black’s Law Dictionary defines passport as: “a formal document certifying a
person’sidentity and citizenship so that the person may travel to and from aforeign country.”#

Likewise, Encyclopedia Britannica defines passport as: “document issued by a national
government identifying atraveler asacitizen with aright to protection while abroad and a
right to return to the country of citizenship. It is normally a small booklet containing a
description and photograph of the bearer. Most nations require entering travelersto obtain
avisa, an endorsement on the passport showing that the proper authorities have examined
it and permitting the bearer to enter the country and remain for a specific period.” %

From the above definitions, passport is a document identifying the bearer along with his
name and nationality. Such documents are issued by each sovereign nation to its citizen
along with his name and personal descriptions and also request the concerned State to
provide protection to itscitizens as and when deemed necessary. Generally, acitizen cannot
enter the jurisdiction of another nation in the absence of a passport but this does not imply
that acquisition of apassport ipso facto guaranteesthe citizen theright to enter thejurisdiction
of another nation. Passport merely provides identification of the concerned bearer and is
an important travel document in whose absence one cannot travel beyond his country of
domicile.

Although the Constitution of the Kingdom of Nepal, 1990, does not prescribe the right to
travel abroad, Article 12 (1) of the Constitution prescribes and guarantees that except as
provided by law no person shall be deprived of his personal liberty and Article 12 (2)
prescribes and guarantees the following freedomsto its citizens:

a) Freedom of opinion and expression

b) Freedom to assemble peacefully without arms

¢) Freedom to form unions and associations

d) Freedom to move and reside in any part of the Kingdom

€) Freedom to engagein occupation, employment, industry and trade.

The principal contention of the writ petition is as such: That the decision rendered by the
Council of Ministersdated December 25, 1995 directing for procurement of |etter of consent
for the purpose of procuring a passport for a woman below 35 years of age is not only
contrary to theright to equality as prescribed under Article 11 of the Constitution but also
restricts the petitioner’s right to go abroad for education and employment and the said

2 Black’s Law Dictionary, Eight Edition
2 Britannica Ready Reference Encyclopedia, 2005
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provision beingincons stent with Article 11 and 12 of the Congtitution, the petitioners pursuant
to Article 88 (2) of the Constitution have prayed to declare the decision dated December
25, 1995 void through an order of certiorari. Inthisregard, it isfor the court to decide asto
whether or not the decision dated December 25, 1995 isinconsistent with Article 11 of the
Constitution and creates discrimination between male and female and as to whether or not
theright to freedom prescribed under Article 12 (2) Section (@) to (€) and guaranteed to the
petitioners have been violated?

Definition of passport and nature of the document has already been dealt hereinabove.
Passport is an important travel document which isissued by every sovereign nation to its
citizens and is a document that identifies its citizens. Pursuant to our legal provisions, a
passport is obtained when an application form pursuant to the format prescribed by law is
filled and acopy of the Nepali citizenship certificateis attached and the sameis attested by
any gazetted government officer is submitted and where a prescribed fee is provided. In
order to regularize the procedures relating to passport, the Passport Act, 2024, had been
enacted and other procedures to be fulfilled for obtaining a passport has been prescribed
under the Passport Regulation, 2059. The law that has been enacted to regularize the
process of passport does not provide separate procedures and provisions for male and
female but rather same procedures have been prescribed.

Decision rendered by the His Mg esty’s Government dated December 25, 1995 refers to
acquisition of passport for woman below 35 years of age and the amended decision refers
to acquisition of passport only upon procurement of letter of consent to be provided by the
prescribed and listed guardians. From the said decision it isevident that provided awoman
who has no guardian or even where such guardian is available but isreluctant to provide a
letter of consent then such awoman would be denied from obtaining a passport. Passport
isnot required to travel within the Kingdom of Nepal. Passport isrequired provided one has
to go abroad for education, for employment, participating in seminars, for study tours,
participating in sports or for visiting their families. Where passport cannot be obtained,
one is deprived of the freedoms guaranteed under Article 12 (2) Section (a) to (e)
of the Constitution. The Passport Act and Regulation and Article 11 and 12 of the
Constitution does not prescribe any authority to His Majesty’s Government to
prescribe conditions for women only and therefore, the decision dated December
25, 1995 overrides the constitutional and legal provisions and as such the decision
exceeds the executive right to be exercised by the Council of Ministers.

Article 11 guaranteestheright to equality. Article 11 (1) prescribesthat all citizensshall be
equal before the law and no person shall be denied equal protection of the laws. Likewise,
Sub-article (2) prescribes that no discrimination shall be made against any citizen in the
application of general lawson the grounds of sex. Likewise, Sub-article (3) guaranteesthat
the State shall not discriminate among citizens on the grounds of sex but prescribes that
specia provision may be made by law for the protection and advancement of women. It is
for the court to decide asto whether or not the decision dated December 25, 1993 provides
protection and advancement of the women and asto whether or not the said decision falls
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within the ambit of the proviso prescribed under Article 11 (3) of the Constitution. Provision
prescribed under this Sub-articleisdeemed important. The Sub-articleintendsfor prescription
of laws for the advancement and protection of women and where such law is made then
the provisions of such lawsis not deemed to be discriminatory between male and female.
The decision dated December 25, 1993 made by the Council of Ministers is not a
law but rather it is an executive decision rendered through the exercise of the
executive rights. The Executive is not vested with the right to render executive
decisions that may encumber the enjoyment of the fundamental rights and freedoms
or create discriminations between males and females and therefore, the decision
dated December 25, 1995 is deemed to be contrary to the right to equality. Proviso
prescribed under Sub-article (3) prescribes for special provisions made by law for the
protection and advancement of women as well as other classes and as such this provision
has special importance. In our society, women are confined within their house and due to
erroneous customs; traditions and supertition, opportunities of obtaining education aredenied
tothem and as such they are denied of any opportunitiesregarding intellectual advancement,
employment and therefore, in order to providethem with an opportunity for their devel opment
special provisions have been prescribed under the proviso of Sub-article (3). Owing to the
economic, social, historical and traditional system, the women in Nepal are denied of any
privileges and opportunities in the field of education and employment and provided the
women on the basis of competition are to enjoy the right and freedom guaranteed by the
Congtitution, it would not be possible for women to fully enjoy the freedom and the
fundamental rights guaranteed by the Constitution. In order to enhance the capacity of
woman so that they could enjoy the rights and freedom guaranteed by the Constitution, the
proviso prescribed under Article 11 (3) providesfor special provisionsfor the advancement
and protection of the women and this is deemed to be the aim and objective of the said
proviso. Education, employment, occupation, industry, trade and economic resources are
deemed important for the advancement of any class. This reality had been envisaged by
thefounding fathers of our Constitution who had realized that provided competition be done
between a class who was economically, socially, traditionally and academically stronger
than the class who was economically, socialy and academically weak it would be a
competition between equal and unequal whereintheweaker classwouldfail intheredization
and enjoyment of freedoms and rights enshrined in the Constitution and therefore, the
proviso under Article 11 (3) prescribes for special provisions to be made by law for the
protection and advancement of women. The petitioners are women and the executive
decision dated December 25, 1995 requiring them to submit a letter of consent
from their guardian for procurement of passport cannot be deemed to be a decision
made for the protection and advancement of the women but rather it is inconsistent
to the letter and spirit prescribed in the proviso of Article 11 (3). Such decisions are
inconsi stent with the Convention on the Elimination of All Forms of Discrimination against
Women. Convention on the Elimination of All Forms of Discrimination against Womenisa
convention enacted to eliminate all forms of discrimination against women and upon
ratification of the said Convention by Nepal on 22 April, 1991, the said Convention pursuant
tothe Nepal Treaty Act, 1990, has been enacted as Nepal laws. Article 2 of the Convention
among others underlines that the State Parties condemn discrimination against women in
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all itsforms, agreeto pursueby al appropriate meansand without delay apolicy of eiminating
discrimination agai nst women and to this end undertake the following and subsequently in
Article 2 (f) statesthat it shall take all appropriate measuresincluding legislation to modify
or abolish existing laws, regulation, customs and practice which constitute discrimination
against women. Likewise Article 3 states that the State Parties shall take in al fields, in
particular in the political, social, economic, and cultural fields al appropriate measures
including legislation to ensure the full development and advancement of women for the
purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental
freedoms on abasis of equality with men. With Nepal being a Party to the Convention, itis
the obligation of the State to amend or repeal all discriminatory laws, customs, and traditions
as deemed necessary in order to eliminate discrimination between male and female and
should make proper arrangementsin the political, social, economic and legal sector for the
enhancement of the women. The decision of the Council of Ministers dated December
25, 1995 is not only inconsistent to the provisions enshrined in the said Conventions
but is also inconsistent to the proviso prescribed under Article 11 (3) and Article
12 of the Constitution. Rather than facilitating and encouraging women by
formulating or amending necessary laws or formulating necessary policy for the
enjoyment of the freedom guaranteed under Article 12, the State through the
provision of guardianship has created conditions where women have been made
dependent on male for the enjoyment of their freedoms. His Mgesty’s Government
cannot make any laws or any policies and neither can it make any executive decisions
inconsistent to the provisions prescribed in Convention and the Constitution. Provided, such
laws or policies or decisions are made then acts shall be deemed to be void. Provided, the
Parliament rather than prescribing specia provisions pursuant to thelaw and in accordance
to the said convention and the Constitution renders any executive decisions which may be
rendered with abonafide intention, the said decision neverthel ess would be deemed to be
discriminatory, excess of power and arbitrary and contrary to the recognized principles of
rule of law. Where a female unlike her male counterpart who need not submit any
recommendation from hisguardian, issubjected to submit recommendation from her guardian
for procurement of passport isincons stent to Article 11 and such conditionsare discriminatory
initself. Provisions made on the basi s of reasonabl e classification isnot discriminatory and
such provisions are not deemed to be inconsistent to the Constitution. Although, the
executive decision dated December 25, 1995 has been made with a bona fide
intention and for the interest of the women, the said decision is not based on any
intelligible differentia and the said decision is deemed to be discriminatory based
on gender and as such the court deems the said decision to be inconsistent with
Article 11 of the Constitution.

The second pleataken by the petitionersis as such: That the conditions prescribed by the
said decision with regards to procurement of passport causes encumbrance to women in
going abroad for obtaining education and al so curtailstheir freedom to return to their country
and that the said conditions causes restrictions to the various freedoms prescribed under
Article 12 and prayed that the said decision be quashed. The world today is vexed with
various problems such as migrant worker, illegal immigrant, organized crime, transborder/
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transnational crime, internally displaced persons, job opportunities and civil war wherein
thereisatrend of citizens of anation going to another country which is more safe and has
abundance of opportunities. It isnot possibleto enter into another country with the passport
issued by one's country and even where a person possesses a valid passport he cannot
enter into another country without avisa. Therefore, in the absence of a passport aperson
isrestricted from going to another country for further studies, isunableto enjoy and exercise
his freedom of opinion and expression in another country, is unable to return to his own
country or is unable to exercise hisfreedom to engage in any occupation or be engaged in
employment, industry and trade.

Article 13 (2) of the Universal Declaration of Human Rights which was ratified by the
General Assembly of the United Nations in 10 December 1948 prescribes the following:
“Everyone shall have theright to leave any country, including his own and to return to his
country.” Likewise, Article 12 on the International Covenant on Civil and Political Rights
prescribes that everyone shall have the right to leave any country, including his own. The
Covenant of 1966 was ratified by Nepal and therefore, the provisions of the Covenant
pursuant to Section 9 of Nepal Treaty Act, 1990, is applicable as Nepal laws. Provided, the
decision dated December 25, 1995 in relation to the procurement of passport by women
isto beimplemented, it would be inconsistent to the provisions prescribed in the Covenant
to which Nepal has been a Party. The State by enacting laws can prescribe conditions for
obtai ning passport. The Parliament which istheingtitution for enacting laws can enact laws
and prescribe conditions where passport may be denied and provided such denial is made
pursuant to thelaw, then such denia cannot be deemed to beinconsi stent with the Congtitution
or cannot be deemed to be arestriction against the enjoyment of the freedoms guaranteed
by the Constitution. Provided, the Passport Act or any other laws does not prescribe any
conditionsregarding procurement of apassport, then in such event any woman attaining 16
years of age and whoisaNepali citizen isentitled to enjoy the freedoms guaranteed under
Article 12 of the Constitution and the State cannot make any discrimination and deny the
issuance of passport to such women. By virtue of one's birth and in the absence of any
laws, it is the obligation of the State to provide passport to its citizens without any
discrimination between male and female and it is the legal duty of the State to provide
passport to women in the same conditions as that of males. The Supreme Court of Indiain
Satwant Sngh Sawney vs. Ramar athham has defined personal liberty enshrined inArticle
21 of the Congtitution as such: Personal liberty which occursinArticle 21 of the Constitution
includes the right to travel abroad and no person can be deprived of that right except
according to procedure established by law. Likewise, the freedom expressed in the Bill of
Right has defined in Best vs. United Sates, as freedoms that are not only enjoyed within
Americabut also outsidethe United States of America. Similarly, in Kent vs. Dullesfreedom
as been defined as freedom of movement across frontiers in either direction and inside
frontiersaswell asapart of our heritage. Travel abroad like travel within the country may
be necessary for livelihood. It may be ascloseto the heart of theindividual asthe choice of
what he eats or wears or reads. Freedom of movement is basic in our schemes of values.
Furthermore, in Maneka Gandhi vs. Union of India the Indian Supreme Court has ruled
the following: It wasthe vast conception of man in society and universe that animated the
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formulation of fundamental rights and it is difficult to believe that when the constitution
makers declared these rights they intended to confine them only within the territory of
India. Take for example, freedom of speech and expression could it have been intended by
the constitution makers that a citizen should have this freedom in India but not outside?
Freedom of speech and expression carrieswith it theright to gather information asalso to
speak and express oneself at home and abroad and to exchange thoughts and ideas with
others not only in Indiabut also outside. The constitution makers have not chosen to limit
the extent of this freedom by adding the words “in the territory of India’ at the end of
Article 19.1a. Theruling furthermore states that “we have therefore no doubt that the right
to freedom guaranteed by Article 19 is exercisable not only in India but also outside.”
Rightsrelating to freedom enshrined under Article 12 of our Constitution are similar to the
rightsand freedoms enshrined inArticle 19 and 21 of the Indian Constitution, Article 12 of
I.C.C.PR and Article 13 of the Universal Declaration of Human Rights.

Thethird issueraised in the petition isas such: That dueto the unavailability of apassport,
theright to study abroad, freedom of opinion and expression and freedom to engagein any
occupation and employment of the petitionerswould beviolated. Inthisregard, Article 12
(2) (a) (d) and (e) of our Constitution guarantees to its citizens the freedom of opinion and
expression, freedom to move and reside in any part of Nepal and freedom to engagein any
occupation, industry and trade. Likethe Indian Constitution, our Congtitution doesnot restrict
the enjoyment of these freedoms within Nepal but al so guarantees the enjoyment of these
freedoms outside Nepal. Other than by law, no restrictions can be made through an
executive or administrative decision in the procurement of passport. Provided
any restrictions have to be made for the enjoyment of these rights prescribed in
Article 12 (2) (a) to (e) including the proviso therein, the Parliament should enact
laws and reasonable restrictions can only be made therein. In the absence of law,
the rights guaranteed by the Constitution cannot be restricted by an executive
decision. Thisright has not been restricted within Nepal but rather thisright can be exercised
and enjoyed outside Nepal and a person may express his opinion in any subject or may
exchange his opinion by expressing the samein any platform or through publication. This
right has not only been prescribed under the Universal Declaration of Human Rights but
the same has been provided for under Article 19 of the International Covenant on Civil and
Political Rights, 1966. Article 19 (2) states as follows: Everyone shall have the right to
freedom of expression; thisright shall include freedom to seek receiveandimpart information
andideasof all kinds, regardlessof frontierseither orally inwriting or in print in theform of
art or through any other media of his choice. The terminology “regardless of frontiers’
prescribed under thisclauseisimportant. This provision and the provision prescribed under
Article 12 (2) of our Constitution aresimilar. Article 12 of our Congtitution doesnot prescribe
any political and geographical border and boundary for the enjoyment of thisright. Likewise,
Articleunder ICCPR a so does not prescribe any political border but statesthe terminology
regardless of frontier. Pursuant to Article 126 of our Constitution and Clause 9 of the Nepal
Treaty Act, 1990, the provisions of the Convention should beincorporated inthe Nepal law
and therefore, no laws can be made contrary to those provisions. Article 12 (2) (e) guarantees
the freedom to engage in any occupation, industry and trade. This freedom unlike other
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freedomsis not restricted within Nepal and therefore, the petitionersin order to enjoy this
right need not be confined within any boundaries and this is not possible in the present
context. For example, where a crew member of an international airline service is denied
from obtaining apassport or provided, passport isnot issued to an intellectual or professor
or where a businessman is not provided with a passport to advertise his product or where
astudent is not provided with a passport to study abroad or asports person is not provided
with a passport to competein international competition, then it shall be deemed that these
persons have been denied from enjoying their individual freedoms guaranteed by our
Consgtitution and the covenant relating to human rights. From among the five freedoms
guaranteed under Article 12 (2) Part (a) to Part (€), the freedom guaranteed under Part (b)
probably can be exercised within Nepal but for the enjoyment of other freedoms, the
Constitution has not prescribed any political or geographical border and boundaries and
therefore, His Mgjesty’ s Government cannot and should not render any executive decisions
through the application of its executive rights. Freedoms guaranteed by Article 12 of the
Consgtitution are indispensable rights for a person to live as a human being. Where, these
freedomswereto be separated from human life, human life would be without any freedom
wherein they would be subjected to live like animals. The fact that the Executive cannot
render any decision restricting the women from enjoyment of the freedoms prescribed
under Article 12 is evident from the laws relating to Passport Act and other foreign laws
and in particular the various specialized agencies of UN and international and regional
organizations such as SAARC.

Passport Act and its Regul ation prescribe for issuance of passport. Law relating to passport
prescribes for issuance of passport so that a person may take part in various assemblies of
the United Nations, Asian Development Bank, participation in SAARC assembliesand in
other international conferencesand aso for aNepali representativeto travel to their respective
Embassies or Commission and to allow aperson to travel abroad for studies and therefore,
for a woman to enjoy these rights such document should be issued. Selection of
representatives for membership to the above mentioned international organization isdone
from among the citizens and citizen refersto both male and female. Pursuant to the decision
dated December 25, 1995 and the conditions laid therein provided, female citizens are
denied with a passport there would not be any representation from the nation and on the
other hand, women would be not be able to enjoy the freedom prescribed and guaranteed
by Article 12 of the Constitution. Women who are Nepdi citizens can be sent asrepresentative
to the UN including other specialized agencies and other international and regional
organizations and embassies. Provided, such women are sent, they would be enjoying their
freedom of occupation and profession. Whether it is representing the State or for private
purpose, the citizensthrough the medium of passport are enjoying the freedoms guaranteed
by the Constitution and ICCPR. Where, women are denied passports, it would provide
illegal restrictions to the enjoyment of those rights. In the absence of law, the Executive
cannot render any decision restricting the women from the enjoyment of those freedoms.

Therefore, as discussed hereinabove, the decision dated December 25, 1995 rendered
by the Council of Ministers and the conditions laid therein regarding procurement

172



of letter of consent from the guardian for obtaining a passport for women below 35
years of age is deemed to be contrary to the right to equality and right to freedom
as enshrined under Article 11and 12 of the Constitution and is also deemed to be
contrary to the provisions enshrined in the International Covenant on Civil and
Political Rights (ICCPR) and therefore, the decision is hereby quashed through
an order of certiorari. Likewise, an order of mandamus is hereby issued in the name of
the respondents directing them to provide passport to Nepali women pursuant to the law
without procurement of letter of consent from their guardians. It is hereby directed to
forward acopy of thisorder through the Office of theAttorney General for theinformation
of the respondents and handover the case file as per the rules.

gd
Bala Ram K.C.
Justice

Consenting on the aforesaid opinion
sd

Badri Kumar Basnet
Justice

Dated 13" day of the Month of Mangsir of the Year 2062 (November 28, 2005)......
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Supreme Court Special Bench
Hon’ble Justice Min Bahadur Rayamajhee
Hon’ble Justice Bala Ram K.C.
Hon’ble Justice Kalyan Shrestha

Order
Writ No. 112 of the Year 2062

Re: Declaration of |lawsvoid deemed incons stent pursuant to
Article 88 (1) of the Constitution of the Kingdom of Nepal, 1990

Advocate Meera Dhungana, resident of Kathmandu District, Kathmandu

_ _ Petitioner
MetropolisWard No. 11, Thapathali, self and on behalf Forum for Women,
Law and Development .............co oo ssieee e eee e L
Vs.
Prime Minister and Office of Council of MiniSters........ccocoovvereeerereccnnnn. A
Ministry of Law, Justice& Parliamentary Affairs, Singhadurbar................1
Ministry of Women, Childrenand Social Welfare..................o. o1
Ministry of FINANCe..........ooii i et e 1
Ministry of Labor and Transport... . 1 RESPONdENTS
House of Representative, Office of the Speaker Smghadurbar —
National Assembly, Singhadurbar...............cooii i 1
Law Reform Commission, Singhadurbar...................cooooiiiin. 1

Kalyan Shrestha J: Pursuant toArticle 88 (1) of thethen prevailing Constitution of Kingdom
of Nepal, 1990, the fact and order of the writ petition isasfollows:

The writ petitioner contends that Article 1 of the Constitution of the Kingdom of Nepal,
1990, states the Constitution to be the fundamental law of the country and any lawsthat are
inconsi stent with the Constitution shall be deemed void to the extent of such inconsi stency.
Likewise, Article 11 guarantees right to equality to all citizens. Provided, any law is
discriminatory on the basis of gender, it is deemed to be contrary and inconsistent to the
right to equality guaranteed under Article 11 of the Constitution. Right to equality as
guaranteed by the Constitution has been violated by the provision prescribed under Section
10 (2) of the BonusAct, 2030.

The writ petition further states that Section 10 (2) of the Bonus Act, 2030, prescribes
discriminatory provision based on gender and marital status regarding acquisition of amount
in lieu of bonus registered in the name of an employee upon the death of the employee,
wherein women are discriminated and do not have theright to enjoy the financial services
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and privileges prescribed by law. The conditional provisions prescribed inthelaw are direct
discrimination based on gender.

Likewise, thewrit petition contendsthat thelegal provision prescribed under Section 10 (2)
not only discriminates on the basis of gender but causes to discriminate on the basis of
marital status wherein separate provision has been prescribed for sons and daughters,
grandson and granddaughter, brothersand sisters. Pursuant to the provision, sons, grandsons,
and brothersirrespective of their martial status are deemed capabl e to enjoy the amount in
lieu of the bonus, whereas daughters, granddaughters, and sisters cannot enjoy the same
provided they are married, and therefore the said provision is deemed discriminatory not
only on the basis of gender but also on the basis of their marital status. Other than this, and
inthe process of defining the hierarchy between thefirst and second relationship,  comma
has been used whereby relationship stated after the inclusion of ‘comma’ have been
categorized as second generation, which is contrary and inconsistent with the law.

Article 1 of the Universal Declaration of Human Rights, 1948, guaranteesthat all members
of the human community are equal beforethelaw and are entitled to enjoy equal protection
beforethe law. Likewise, Article 2 and 7 of the Declaration prescribes that discrimination
shall not be made on the basis of caste, color, gender, language, religion, political or any
other orientation. Similarly, Articles 1, 2, 3, 5, and 26 of the International Covenant on Civil
and Political Rights, 1966, and Articles 1, 2, 3, and 5 of the International Covenant on
Economic, Socia and Cultural Rights, 1966, also guaranteessimilar kind of rights. Preamble
andArticles, 2, 3, and 4 of the Convention on the Elimination of All Formsof Discrimination
Against Women, 1979, defines discrimination asdistinction, restriction or exclusion made
onthebasisof sex. Likewise, provided, Nepal law isinconsi stent with the above Convention
to which Nepal has been a Party and that has been ratified by Nepal shall, pursuant to
Section 9 of the Nepal Treaty Act, 2047, be deemed void and that the provision of thetreaty
shdl prevail and the petitioners pray to quash and deem void the said disputed legal provisions.

Recommendation made on the preliminary, second and third shadow report of Nepal by the
Committee on Elimination of Discrimination against Women, suggests existence of
discriminatory laws with regards to property, coparcenary rights and marriage and
recommendsfor reformation of theselaws. Thewrit petitioner contendsthat the said legal
provisionisinconsistent and contrary to the precedents propounded by the honorable court.

Thewrit petition contendsthat wherethelegal provision contained in Section 10 (2) of the
Bonus Act, 2030, is inconsistent and contrary to the fundamental right, i.e. the right to
equality, international principlesand lawsreating to equality and also inconsistent with the
right against discrimination, the petitioners pray that the said provision be quashed through
an order of certiorari and that appropriate order be issued directing the respondents to
make necessary legal provision based on the principle of equality. Likewise, the petitioner
prays for issuance of an interim order directing the respondents not to do or cause to do
anything pursuant to the disputed provision and have also sought for prioritization of the
case.
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An order had been issued by a single Bench of this court directing to submit the case for
hearing upon submission of therejoinder and the said order also directed for prioritization of
the case.

The rejoinders submitted by the Office of the Speaker and National Assembly reads as
follows: That wherethereisno clear groundsand reasonsfor making this officearespondent,
the writ petition primafacieis deemed to be quashed. That, in the absence of the House of
Representatives, the process of making timely amendments in the Nepal law has been
hindered. That, the L egislature of the country is aways conscious and aert in thisregard
and where the writ petition has been submitted without taking into consideration the time
and the circumstances prevailing therein, the respondent prayed to have the writ petition
guashed.

Separate rej oinders submitted by the Law Reform Commission, Prime Minister and Office
of the Council of Ministers and Ministry of Women, Children and Social Welfare reads as
follows: That, where there is no reasons and grounds for making this Commission a
respondent and where the petitioners have failed to substantiate the reasons thereof, the
respondents prayed to have the writ petition quashed.

Likewise, theregjoinder submitted by the Ministry of Law, Justice and Parliamentary Affairs
reads as such: That, the person entitled to receive the bonus is vested with the right to
designate his nominee upon hisdemise. With regards to designating anominee, Section 10
(2) of the BonusAct, 2030, does not discriminate between amale and female. That where
a daughter or sister, upon marriage is entitled to receive property from her husband,
categorization on the basis of their marital status cannot be deemed to be unjustifiable.
That, wherethe petitioner contendsthat the application of ‘ comma’ in between grandfather,
grandmother, brother, grandson, granddaughter, nephew, niece categorizes those rel atives
after the application of ‘comma as second generation is erroneous. That, clarification
made in the said Section prescribes that where there are more than one relative under the
same category, the rel atives prescribed therein are entitled to the bonus on a proportionate
basis and therefore, such hierarchy does not create any discrimination to the enjoyment of
their rights. That, where an aunt automatically is entitled to receive any property received
by her husband, and pursuant to the provision prescribed under Section 10 (2) (k), the
contention that the aunt is denied from receiving the bonusis basel essand erroneous. That,
in the absence of the husband, the law entitles the widowed aunt to receive the bonus and
as such the right of widowed woman is further protected. The respondent prayed to have
thewrit petition quashed.

A supplementary petition submitted by the petitioners before this Court reads as follows:
That, where a writ petition had been filed seeking the court to deem void the provision
prescribed under Section 10 (2) of the BonusAct, 2030, and where the said case was sub-
judice beforethe court, the government vide date November 3, 2006 had issued Act Relating
to Some Nepal Amendment Act 2063, wherein the said Section had been amended. That
where the Section had been amended, the petitioner deem the said Section to be
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discriminatory. That Section 10 (2) (d) of the amended Act prescribes the following:
Grandfather, grandmother and grandson and granddaughter from the son’s side and as
such clearly discriminates grandson and granddaughter from the daughter’sside. Similarly,
under Part (f) of the said Sub-section, prescribes for unmarried daughter, son, widow,
daughter-in-law living separately and as such the said Section tendsto discriminate daughters
on the basis of gender and their marital status. The petition further contends that
discrimination between grandson from the son’s side and unmarried granddaughter living
separately has been provisioned under Part (1) and that Part (0) further discriminates on the
basis of gender and marital status between step-son and unmarried step-daughter. That,
where an Act that has been enacted to uphold gender equality, further provides continuity
to discrimination isamatter of concern. That, where the petitioners had prayed Section 10
(2) of the BonusAct, 2030, to beinconsistent with Article 11 of the then Consgtitution of the
Kingdom of Nepal, 1990, Articles 13, 20 (1) and (4) of the Interim Constitution, 2063,
prescribes that discrimination against parental property shall not be made on the basis of
gender and it also provides for framing of specia laws for the protection, empowerment
and advancement of women. That, where the amended Act provided continuity to
discrimination on the basi s of gender and marital statuswith regardsto acquisition of bonus,
the petitioner prayed to have the said provisions quashed and prayed the court to issue
order for the formulation of appropriate law.

Where the case pursuant to the rules have been submitted before this Bench, learned
advocate M eera Dhunganamadethefollowing submission: That inthe processof prescribing
the hierarchical order, Section 10 (2) of the BonusAct, 2030, creates discrimination between
sons and daughters with regards to acquisition of bonus. That where the petition was sub-
judice, Some Nepal Amendment Act, 2063 had been promulgated with the purpose of
maintaining gender equality, wherein Sub-section (2) of Section 10 had been amended.
That Part (d), (f), (I) and (n) of amended Section 10 (2) further provides continuity to
discrimination on the basis of gender and marital status. The petitioner prayed to quash and
declarevoidthelegd provisionsciting the said provisionsto beincons stent withthe provisions
prescribed under the international conventions and Article 13 and 20 of the Interim
Constitution, 2063 and al so sought for an order of mandamus directing the respondentsto
frame appropriate laws.

Likewise, Deputy Attorney General Narendra Prasad Pathak on behalf of the government
of Nepal madethefollowing submission: That the government iscommitted towardsfulfilling
its commitment made at the international level and in this regard, the government had
promulgated Some Nepal Amendment Act, 2063, wherein laws relating to gender inequality
had been amended and repeal ed. That where an unmarried daughter likeasonisentitled to
parental property and where a married woman is entitled to coparcenary rights from her
husband clearly provesthat discrimination on the basis of gender has not been done. That
whereamarried woman isentitled to coparcenary right from her husband, thelaw does not
prescribe and entitle such woman and her children to be the successor to the maternal
property. That where the said provision isjudicious pursuant to our social construction, it
cannot be deemed to be discriminatory and prayed to have the writ petition quashed.
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Today being the date set asidefor rendering adecision, and upon perusal of thewrit petition
and thergjoinders and deliberations made therein, the Bench deemsthat decision should be
rendered on the following questionsraised in thewrit petition:-
a. Astowhether or not the various Parts prescribed under Section 10 (2) of the Bonus
Act, 2030, regarding acquisition of bonus is inconsistent with Article 13 of the
Interim Constitution of Nepal ?
b. Asto whether or not the order sought by the petitioners should be issued?

With regardsto thefirst question, the petitionersthrough their principal petition had contended
and prayed to have the various Parts prescribed under Section10 (2) of the Bonus Act,
2030, to be deemed void pursuant to Article 88 (1) of the Constitution of the Kingdom of
Nepal, 1990, citing the said Parts to be inconsistent with Articles 1 and 11 of the said
Congtitution. Likewise, upon perusal of the rejoinder submitted by the respondent Ministry
of Law, Justice and Parliamentary Affairs, the rejoinder contends that the said provision
prescribes for acquisition of bonus of the deceased person and further contends that where
anominee has been designated by the deceased person, the said nomineeis entitled to the
bonus and where no such nominee has been designated, the legal provision prescribes the
hierarchy of successors and sincethelegal provision isnot discriminatory, the respondent
prayed to have the writ petition quashed. It has also come to the notice of the Bench, that
where the case was sub-judice, some Nepal Amendment Act, 2063 had been enacted to
maintain gender equality wherein the disputed provisions prescribed under Section10 (2) of
the Bonus Act, 2030, had been amended. In response to the amended provision, a
supplementary petition had been submitted wherein the petitioners had sought for declaring
Part (d), (f), (1) and (n) of the amended Section 10 (2) void, citing the amended provisions
to beinconsistent with Article 13 and 20 of the I nterim Constitution, 2063.

Where the disputed law had been amended and in this changed context, the Bench does
not deem it necessary to enter into the contents of the principal petition. The Bench deems
it appropriate to enter into the contents of the supplementary petition and subsequently
deemsit proper to look into theamended legal provision. The principal contentsof Section
10(2) of theamended Section of the BonusAct, 2030, deemed inconsi stent with the Interim
Constitution by the petitioner reads asfollows:-

In the event of death of an employee, the person nominated by him shall be entitled to
receive such amount. Provided, thereis no nominee or provided where anomineeis dead,
the following relatives of the employee who are alive, shall pursuant to the hierarchy be
entitled to the amount and provided, there are more than one relative living the same shall
bedistributed proportionately;-

(d) Grandfather, grandmother and grandson and granddaughter from the daughter’s

Sde,

(f) Unmarried daughter, son, widowed daughter-in-law living separately,

() Grandson, unmarried granddaughter from the son’s side living separately,

(m) Step-son and unmarried step-daughter living separately.
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The petition contends that from among thelegal provisions Part (d) discriminates between
grandson and granddaughter from the daughter’s side, whereas, Part (f), (1) and (m)
discriminates daughters on the basis of their gender and marital status.

Inthisregard, the disputed legal provision has been amended to address the acquisition of
theamount in lieu of bonusin the event of the death of any employee. Principal content of
Section 10 (2) prescribesfor the acquisition of bonus by a person or persons nominated by
the employeeinthe event of hisdeath. Whereanomineeisalive, the said personisentitied
to receive the bonus and as such the legal provision prescribed thereafter is deemed to be
inapplicable. Provided, where a nominee is dead, or provided a nominee has not been
designated by the deceased employee, the Act prescribes for acquisition of the bonus
pursuant to the hierarchy prescribed under Part (a) to (0).

Thedisputed legal provisionisnot alegal provision enacted to regul ate the provision prescribed
under the Chapter of Partition and Succession but rather it isa special kind of law enacted
regarding the acquisition of bonus by an employee. In thisregard, the conditional provision
of thelaw is applicable only in the absence of anominee or in the event of the death of the
nominee. With regardsto designating anominee, the Act does not provide any pre-conditions
and as such the exclusive right to nominate a person solely vests upon the employee. The
exclusiveright of nominating or not nominating aperson solely rests upon the employeeand
therefore, thislegal provision does not regulate the general practice. Where the concerned
person does not designate any nominee, the Statein thisregard has determined the hierarchy
inorder toregulate the process of acquisition of the bonusand therefore, should be considered
as an alternative means.

By what kind of policy hasthe State been influenced while determining the hierarchy isa
matter that falls within the ambit and jurisdiction of the Legislature? The Court cannot
intervene into the jurisdiction of the Executive and the Legislature vested by the
Constitution and direct these bodies to include certain subject matters in the law.
Before entering into the unconstitutionality of any law, the Court presumes that
the Legislature has formulated the law pursuant to the Constitution.

Where aparty claimssuch provisionsto be unconstitutional, it isthe responsibility of such
partiesto refute the presumptions made by the court. Provided, i ssue of unconstitutionality
isestablished by the party, the court cannot declare any law to be unconstitutional. Likewise,
the claim regarding unconstitutionality of any law should not beillusionary. It is necessary
that such claims be based on reasonable grounds and reasons which are easily
comprehensible to ageneral layman.

The family laws prescribed under the Chapter of Partition, Succession, Adopted Son,
Marriage and Husband and Wife of the Muluki Ain contains social and cultural practices.
Section 1 on the Chapter of Partition definesthe term joint family and also categorizesthe
personsincluded within that terminol ogy. Where aperson does not fall withinthat category,
the said person is not deemed to be within the joint family and as such is not entitled to
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partition. Although, Section 1 on the Chapter of Partition recognizes unmarried daughter as
acoparcener, Section 1 a. on the Chapter of Partition does not recognize married daughter
asamember of thejoint family wherein thelegal provision does not prescribe coparcenary
right to such daughter. The provision regarding prescription of coparcenary right to unmarried
daughter like son was not aprovision that was easily incorporated. Pursuant to Writ Petition
No. 3392 of the Year 2050%, the court had issued directive orders and pursuant to various
orders issued by this court, reforms in laws relating to gender equality had been made
wherein reformsin thelegal provisions prescribed under the Chapter of Partition had been
made whereby unmarried daughter by birth had been included as a coparcener of ajoint
family. Likewise, under the Chapter of Succession, the term successor has been defined
wherein daughters under various circumstances have been included as a successor.
Nevertheless, coparcenary and succession are not the same and there is a conceptual
difference between these two terms. Thefirst isaright that is acquired by virtue of being
amember of the joint family whereas in the case of succession, thisright is acquired by
fulfilling certain conditions prescribed by law. Succession right isacquired by the prescribed
personsupon fulfilling certain conditions.

Other than the rights prescribed by the law on succession, a daughter’s relation with the
joint family are severed upon her marriage. Pursuant to the present provision, the status of
membership of the daughter with thejoint family is severed upon her marriage and has no
rightsand obligations. Legal relationislimited by the law relating to succession. In case of
amaleandwhereafamily isindivisibleand livinginajoint family, thisright continuesto be
enjoyed for generations and has no significance asto whether or not they are married. But
in case of adaughter, Section 1 under the Chapter of Partition does not provide continuity
upon the marriage of adaughter. Thisisthe nature of our family law as of this date. Laws
areinfluenced by certain recognition and thisisnot only applicablein the case of Nepal law
but is applicable in any legal system. In other words, law cannot be oblivious of socia
practices and values.

The nature of family law, constitution or dissolution of afamily isdetermined on the basis of
the social, economic, cultural and legal grounds. What isthe construction of our family law
or itsvalidity isnot aquestion of the present time. Asto whether or not any portion of the
family law contradictswith the fundamental law of the land and the fundamental rightsand
rights relating to human rights and judicial values or as to whether or not regulates any
other legal rights or causes encumbrance is a matter to be entertained by the court and
through this process the court protects the rights of the people. In the name of providing
justice, orders or directives for reconstruction of the social or cultural system
cannot be issued by the Court. These are jurisprudential or policy matters to be
decided by the Legislature.

2 Nepal Law Magazine, 2052, page 432
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Inthe said case, the petitioner hasnot raised any philosophical questionsonthelaw relating
to Partition or Succession. Right activists like the petitioner and other petitioners have
rai sed various questions regarding equality, wherein this court has repeatedly expressed its
commitment on matters relating to human rights and right to equality.?* In the process of
implementing the orders or directivesissued on various occasion hasresulted in creating a
great leap in the area of gender equality. Nevertheless, the journey of equality is such that
it has no permanent resting place. In other words, this journey takes a different direction
each time and in developed circumstances. Thisisan indicator of the developing trend of
human beings. A few years back in Meera Dhungana vs. Government of Nepal,%, the
petitioner had prayed for prescription of coparcenary right to daughter equivalent to that of
ason and currently the writ petitioner has sought for acquisition of bonus irrespective of
their marital status and as such the issue of gender equality has traversed a long path.

Society is an organization which continuesto influence the social, economic, cultural and
legal aspects. Values determined by the society are expressed through laws, which is
expressedintoto or in bitsand pieces. For the purpose of maintai ning the supremacy of the
fundamental rights, various petitions have been submitted before thiscourt. While challenging
thevalidity of law, sometimesthe law in toto and sometimesits portion ischallenged. Such
challenges are made pursuant to the need and necessity. The background of various laws
prevalent in the society functions as a backbone of the societal process. Therefore, the
various laws prevailing in the society isin one way or the other attached with values and
recognition. Therefore, where social or cultural processes are expressed in the law, there
hasto be consensusin the reconsideration of such lawsand it isappropriateto look into this
matter through political or any other procedures.

In the present petition, the question of gender discrimination relating to acquisition of the
bonus as provisioned under the various Parts under Section10 (2) of the BonusAct, 2030,
hasbeen challenged. Various provisions under the Chapter of Partition, Succession, Marriage,
Adopted Son, and Husband and Wife which are apart and parcel of the family law assists
inthe preparation of the skeleton of thefamily law of Nepal and the effect of these provisions
are reflected in various other laws.

BonusAct, 2030, is an independent Act. ThisAct in particular circumstance, determines
the hierarchy of successorsin relation to acquisition of the bonus. The privileges prescribed
under the BonusAct, 2030 ispersonal in nature and as such thereisno provision for family
elements and therefore, the privileged person may devolve his right to any other person.
Where a person does not devolve hisright to any other person, the BonusAct prescribesa
separate and clear provision regarding devolution of one's right to another. The said Act
has prescribed its own hierarchy. Provided, no hierarchy is determined, one need to ook

24 Nepal Law Reporter, 2053, Page 537, Nepal Law Reporter, 2053, Page 105, Nepal Law Reporter 2057, Page 376, Nepal Law Reporter, 2061, Page 377, Nepal
Law Reporter, 2061, Page 387.
25 Writ Petition No. 3392 of the Year 2050 Nepal Law Reporter, 2052, Page 462
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into other prevailing legal provisionsand such condition doesnot ariseinthiscase. Therefore,
regarding the hierarchy of devolution of right, the provisions prescribed under the various
Parts of Section 10 (2) of the BonusAct, 2030, isin itself very clear.

Asfar asthe question of gender discrimination in relation to the marital statusis concerned,
principally discrimination on the basis of gender and marital status is not acceptable.
Nevertheless, such discrimination should be clearly evident. Discrimination on the basis
of gender and on the basis of marital status is not same. Where any woman, male
or a third gender is discriminated due to his categorization in a particular gender
classification, then such discrimination is deemed to be gender discrimination.
Provided, discrimination between same genders is made on the basis of the marital
status or where different legal provisions are made therein, then it is deemed to
be a separate issue. That should be considered to be discrimination on the grounds
of marital status rather than on the basis of gender.

What could be the rationality of the petitioner in bringing forth the issue of gender and
marital status? Primarily, the law discriminates a daughter on the ground of her
being a daughter and thereafter, prescription of various proviso prohibiting an
unmarried daughter from enjoyment of certain rights creates another categorization
within daughters. Such Kinds of questions are applicable against women and this
guestion fundamentally is a question of discrimination between gender and marital
status. Therefore, within the issue of gender lie various other sub-issues.

Regarding the enjoyment of right prescribed under the Bonus Act, 2030, the petitioner
praysfor inclusion of unmarried daughtersin the hierarchy list. The petitioner doesnot pray
for amendment of the prevailing list nor does the petitioner pray for removal of particular
person included in the hierarchy list. Asfar asthe petitioner’s plearegarding inclusion of
unmarried daughtersin the hierarchy list is concerned, the question of appropriateness of
such provision and hierarchy of inclusion isamatter to be considered by the policy makers.
It is but natural to hope that such questions based on the right and principle of equality
prescribed by the Constitution are addressed by the Legislature.

International Covenant on Economic, Social and Cultural Rights, 1966 and Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW) 1979, and other
international humanitarian laws that have been ratified by Nepal prescribe and guarantees
that discrimination on the basis of sex and marital status shall not be made against women.
Section 9 (1) of the Nepal Treaty Act, 2047, prescribesthat provided provision of thetreaty
to which Nepal is party isinconsistent with Nepal law, then such law to the extent of such
inconsistency shall be deemed void and provision of the treaty shall prevail as Nepal |aw.
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Article11 (1), (2) and (3) of the then Constitution of the Kingdom of Nepal, 1990 prohibits
discrimination on the basis of gender. The same provision hasbeen prescribed under Article
13 (1), (2) and (3) of the Interim Constitution, 2063. This has not only being guaranteed as
afundamental right but the proviso under Article 13 (3) prescribes for framing of special
laws for the protection and empowerment and advancement of women. Article 20 (1) of
the Interim Constitution goes a step further and prescribes that woman shall not be
discriminated against in any way on the basis of gender and Article 20 (4) guarantees sons
and daughters equal rightsto ancestral property. There have been amendmentsand reforms
in various laws which are evident from Muluki Ain 11" Amendment Act, 2058, Some
Nepal Amendment Act, 2063 and Muluki Ain 12" Amendment Act, 2064.

Looking at the development of the said laws, it can be deemed that progressive changesin
the area of gender equality has been achieved and in thisregard the petition seeksfor equal
legal provision between marital status of son and daughter. The plea does not seek to
substitute the existing hierarchy but rather seeksto include the status of married daughters
and as such it cannot be deemed to be ultra vires.

Section 10 (2) of the Bonus Act, 2030, prescribes both the male or female belonging
to different generation as successors. The petition fails to state as to how a person
on the basis of their marital status and gender has been discriminated and
therefore, it cannot be deemed that the hierarchy prescribed therein is gender
discriminatory. In the absence of any clear reason and grounds, the Court cannot
declare the hierarchy to be discriminatory and unconstitutional. In other words,
status of discriminatory should not be illusionary but rather should be based on reality.
Although, the petitioner praysfor inclusion of various generationsfrom the side of married
daughter under the BonusAct, 2030, the issueisamatter of policy to be determined by the
Legidature. The Legislaturein order to addressthe concern and initial challenge raised by
the petitioner, had brought forward amendmentsto Section 10 (2) of the BonusAct, 2030,
whiletheissue was still sub-judice and therefore, the court does not deem it appropriateto
intervene and declare ultra-vires the various Parts prescribed under Section 10 (2) of the
BonusAct, 2030. Provided, such declaration is made, then such declaration would create a
legal vacuum and would al so have an adverse effect to the provision of daughter, daughter-
in-law and granddaughter currently included in theamended provision. This would neither
deem to be constitutional nor would it deem to be judicious. Therefore, where
discrimination against a person cannot be established, it is not possible for the
Court to declare such provision ultra-vires and substitute it with a new provision.
Therefore, with regard to the first question and as discussed hereinabove, the disputed
legal provision cannot be deemed to be inconsistent with the international conventionsto
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which Nepal isaParty and with Article 13 of the Interim Constitution, 2063 and as such the
said legal provisionscannot be deemed to be ultra-viresand void as sought by the petitioner.
Thesaid petition is hereby quashed. It ishereby directed to submit the casefile accordingly.

sd
Kalyan Shrestha
Justice
Concurring with the above opinion
s/d s/d
Bala Ram K.C. Min Bahadur Rayamajhee
Justice Justice

Bench Officer: Narayan Subedi

Dated: 16 day of the Month of Shrawan of the Year 2065 (July 31, 2008)...........
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Supreme Court Division Bench
Hon’ble Justice Khil Raj Regmi
Hon’ble Justice Kalyan Shrestha

Order
Writ No. 3561 of the year 2063 B. S (2006)

Sub: Praying for the issuance of appropriate order or directive including
mandamus as per Article 88(2) of the Constitution of the Kingdom of Nepal,
1990.

Onbehalf of Forum for Women, Law and Development, located at Kathmandu Petiti
Metropolitan City, Ward No. 11, Thapathali and also on her own behalf ~etitioner

Advocate Sapana Pradhan Malla ... 1
Vs.
Prime Minister, Nepal Government and Office of the Council of Ministers,
SINGNAAUIDAY ... e 1
Ministry of Law, Justice and Parliamentary Affairs, Singhadurbar ................... 1
Speaker, House of Representatives, Singhadurbar .............ccccoeeeeveiccvcenne. 1Respondents
Ministry of Women, Children and Social Welfare, Nepal Government,
SINGhadurbar .........ooie e 1
Ministry of Health and Population, Nepal Government, Ramshahpath .... ...... 1

The present writ petition appears to have been filed as Public Interest Litigation (PIL),
pursuant to Article 88(2) of the Constitution of the Kingdom of Nepal, 1990, praying for
theissuance of adirective order for the purpose of making and implementing the necessary
law for the enforcement as well as protection of the right to privacy guaranteed by the
aforesaid Constitution.

The present writ petition hasbeen filed not because the petitioner herself or the organization
(Forum for Women, Law and Development), which she represents, has itself become a
victim dueto the violation of the right to privacy mentioned in the petition but because the
petitioner organization, by virtue of being an organization engaged in the advocacy of
addressing through various meansthelegal rights and welfare of the classes such aswomen,
children etc. and the community affected by problems like HIV/AIDS, seems to have
entered the court for seeking relief by displaying its meaningful concern for the present
issue.

Even though the Constitution of the Kingdom of Nepal, 1990, which has been shown as
a basis for filing this petition, aready stands repealed at present, and since the right to
privacy mentioned by the petitioner has been enshrined also in Article 28 of the Interim
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Consgtitution of Nepal, 2007 and asArt. 107 of this Constitution has also retained the extra-
ordinary jurisdiction of thiscourt in respect of granting judicial remedy in mattersof public
interest or concern, it is feasible to deliver justice in regard to the issue prayed for by the
petitioner on the basis of the provisions of the 1990 Constitution which wasin force at the
time of the filing of thiswrit petition and those of the Interim Constitution of Nepal, 2007
which is currently in vogue. Hence, there is need of considering the issue raised in the
petitioninthelight of the aforesaid provisions.

The summary of the writ petition and the verdict delivered thereupon are as follows:

Freedom, equality and self dignity are the inherent rights of the human beings. Therights
of equality and self dignity provide guaranteefor theindividual liberty of the human beings.
Theserights of equality and self dignity have been accorded protection at the international
level through various legal provisions relating to human rights including the Universal
Declaration of Human Rights. These rights of equality and self dignity are guaranteed by
Articles 11 and 12 of the Constitution of the Kingdom of Nepal 1990. The main basis for
protecting the right to self dignity of an individual is his/her right to privacy. In thelife of
every individual there use to be some matters of personal concern which need not be
exposed to public knowledge. The State must display concern for the protection of their
privacy. The Preamble of the Charter of the United Nations has reaffirmed the basic
human rights and the right to self dignity of all men and women. Whereas Art. 12 of the
Universal Declaration of Human Rights has guaranteed dignity and respect for the
individualsand theright to privacy of their residence, family and correspondence, Art. 17 of
the International Covenant on Civil and Political Rights, 1966 and Art. 16 of the
Covenant on the Child Rights and its Optional Protocol have also recognized the right to
privacy asaninalienableright of theindividual. Art. 22 of the Constitution of the Kingdom
of Nepal, 1990 has enshrined theright to privacy asafundamental right. Similarly, Section
49 of the Child Rights Act, 2048 (1991) has provided for, during the proceedings of any
caserelating to achild, the presencein the court room, of the legal practitioner, the father,
mother, relative or guardian of thechild and, if the official trying the case deemsit appropriate
and alows, any other person or socia organization engaged in activitiesaimed at the protection
of the rights and interests of children. Likewise, Rule 46(b) of the District Court Rules,
2052 (1997), Rule 60(a) of the Appellate Court Rules, 2048 (1991) and Rule 67(a) of the
Supreme Court Rules, 2049 (1992) have provided for in-camera proceedings and the
formulation of proceduresfor conducting thetrial of casesrelating to minors, rape, trafficking
in human beings, establishing relation, divorce and also any other case which the court
deemsfit for tria in the camera court.

Eventhough all the Covenantsand statutory Acts and laws mentioned above have recognized
theright to privacy asaninaienableright of theindividual, no clear legal provision hasbeen
made for protecting the privacy of the names and identity of the persons involved in the
cases relating to women and children and the personsinfected by contagious diseaseslike
HIV/AIDS. Since due to the ever increasing threat of spread of diseases like HIV/AIDS,
thereisastate of infringement of the economic, social, cultural and property rights of such
persons, and asthose victimshavefound it difficult to get accessto justice and asthere has
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also cropped up asituation in which they seem to be also deprived of theright to hearing by
acompetent court protected by international human rightslaw, the writ petitioner seemsto
have prayed for theissuance of an order directing for immediate enactment and enforcement
of necessary law for guaranteeing theright to privacy granted by Art. 22 of the Constitution
of the Kingdom of Nepal, 1990; for making appropriate provisionsfor maintaining privacy
of the procedural formalities on the basis of gender sensitivity, taking into consideration the
gender sensitivity of women and al so the discriminations and all egations suffered by them,
in cases relating to women in respect of the proceedings ranging from filing of the case to
pleadings, submissionsand delivery and publication of thejudgment; for making appropriate
provisionsfor maintaining privacy in casesrelating to childrenright from theinitial procedure
of the cases in order to ensure juvenile justice to them, taking into consideration social
stigmalikely to befaced by the childrenin thefuture; for making necessary legal provisions
for maintaining privacy in casesrelating to the personsinfected by HIV/AIDSright fromthe
beginning of the process of registration of the case in view of the fact that the persons
infected by HIV/AIDSare being victimsof socia discrimination and stigmaand they areaso
being deprived of reasonable opportunities; and for making legal provisionsfor maintaining
privacy in the case in the event of a party to the case moving a petition at the time of
registration of the case or whileit isin progress requesting the court for issuing an order for
maintaining such privacy by showing specia reasonsand factswhich justify such ademand,
and a so for making breach of such privacy by any person concerned with maintaining privacy
in such cases punishable and a so for providing reparation to the persons affected by that.

This Court, issuing an order on July 16, 2006, directed the issuance of a notice to the
defendants asking them to explain within fifteen dayswhy an order should not beissued as
requested by the petitioner and, taking into consideration theissueraised inthe petition, also
granted priority statusto the petition for the purpose of hearing.

Replying to the notice, the Prime Minister and the Office of the Council of Ministers
contended that the writ petition should be rejected as the petitioner has also framed that
office as a defendant without specifically mentioning which rights of the petitioner have
beeninfringed.

Initswritten reply, the Ministry of Women, Children and Socia Welfare maintained that the
enactment of law or itsamendment isamatter falling within the exclusivejurisdiction of the
Legisature and, as the petitioner has failed to explain the reasons with justification as to
which act of that Ministry has adversely affected the constitutional and legal rights of the
petitioner, the petition was basel ess and based on subjectivelogic and, therefore, it deserved
to be rgjected.

Likewise, initswritten reply, the Ministry of Law, Justice and Parliamentary Management,
praying for the rejection of the petition, contended that the right to privacy guaranteed by
Art. 22 of the Constitution of the Kingdom of Nepal, 1990 isinitself alaw and, according
to that provision, becauseit isinviolable except in the circumstances specified by the law
and as an aggrieved person, in case of theinfringement of such aright, can himself/herself
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move the court for the enforcement of that right, the petitioner has failed to specifically
mention who, and how, hasinfringed the fundamental right of any person. Furthermore, as
the writ petition appears to be related to cases pertaining to the privacy of a person in
which connection a provision has been aready made in the Court Rules and, also the
Supreme Court iscompetent to make additional provisionsinthat regard pursuant to Section
31 of the Judicial Administration Act, 2048 (1991), the petitioner’s claim appears to be
baseless and unreasonable.

Speaker of the House, Subhash Nemwang, in hiswritten reply, contended that no one can
disagreetothe claim of the petitioner that the State must implement the obligations prescribed
by various International Covenantsrelating to human rights by making relevant laws. The
State must be always cautious in this direction, and the House of Representatives has
aways remained committed to and active in drawing the attention of the State in this
regard. Expressing the commitment that the Government of Nepal must ratify the treaties
and covenantsrel ating to human rightsincluding the one concerning International Criminal
Court, Rome Statute etc, the House of Representativesis also discharging functions such
asissuing relevant directivesto the Nepal Government. The Speaker further stated that if
either the concerned Ministry of Nepal Government presented the relevant Bill or any
other member of the House of Representatives presented aprivate Bill beforethe Parliament
Secretariat for the enactment of law on any matter in accordance with the House of
Representatives Rules, 2006 in connection with making appropriate and effective law for
the enforcement and guarantee of the rights to equality, privacy and self dignity equally
ensured for women, children and HIV/AIDSinfected persons, the House of Representatives
stands committed to the enactment of that |aw by initiating the necessary | egidlative process.

Asthis court had directed the petitioner on March 9, 2007 to produce before the court the
outlines showing which model and procedure shall be effective to ensure privacy in the
context of the guarantee accorded to the right to privacy by the Constitution, the petitioner
has submitted a model of the guidelines as per that order.

Appearing on behalf of the petitioner in course of hearing of the writ petition which has
been presented before the Bench as per the Rules, learned Advocate Rup Narayan Shrestha
pleaded that the Constitution has protected the freedom and equality of a person, besides
also protecting theright to privacy, which can be viewed asthe main basisfor the protection
of anindividual’s self-dignity. Theinternational human rightslaw hasalso laid emphasison
protection of theright to privacy of anindividual. Although the Constitution has protected
the right to privacy, no exhaustive law has been enacted and implemented in this regard.
Variousinternational human rightslaws have provided for making special provisionsfor the
protection of the privacy of victimwomen, children and HIV/AIDSinfected persons. Asin
our legal system, in the absence of any clear legal provision ensuring the privacy of the
name and identity of women, children and HIVV/AIDS infected personsinvolved in thelegal
proceedings, there is a scenario depicting the infringement of their economic, social and
property rightsand lack of accessto justice, the learned Advocate pleaded for the issuance
of the order as requested by the petitioner.
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The written submission produced by the petitioner states that the rights to equaity and self
dignity areessentia for adignified living of thehuman person. Equality and sdif dignity guarantee
freedom. Itistheright to privacy which servesasthebasisfor the protection of salf dignity. This
isasolinkedwiththe privacy of informationinasocial, physica and mental manner. If the public
exposure of some matters presented in course of alegal proceeding is not discouraged thereis
always the danger of deprivation of justice for the victims. In case of failure to protect the
privacy of somemattersthevictim may befaced with asituationinwhichtherest of higher life
may be exposed to danger and s’he may aso suffer from a socid stigma. Particularly, if the
privacy of the classes (of the people) exposed to risk isnot protected, they cannot exercisetheir
right to receivejustice. Management of thisright must be undertaken in order to protect against
discrimination and stigma. If that isnot done, it may result in restrictionsal so on the exercise of
theright againgt exploitation, theright againgt violence, theright to property andtheright regarding
crimina justice. Besides, light has been thrown aso on the various provisons made in the
internationa humanrightslaws. Onthebasisof that it hasbeen contended inthewritten submission
that the order prayed for by the petitioner must beissued and, pending the enactment of relevant
law as per that order, Guidelinesfor the protection of privacy should beissued.

Appearing on behalf of the defendant, Ministry of Law, Justice and Parliamentary
Management, learned Advocate Narendra Prasad Pathak argued that the claim made by
the petitioner in this petition is not clear. Since the Congtitution has protected the right to
privacy and provided for seeking judicial remedy from the apex court in the event of
infringement of that right, and as provision has been made for in-camerartrial of specific
cases relating to women and the cases in which children are a party, thereis no basis for
the issuance of the writ and, therefore, it must be rejected.

Asthe present writ petition has been scheduled for today, for the delivery of judgment, in
view of the submissions made by the learned counsel s and the written submission presented
by the learned counsels appearing on behalf of the petitioner, the following issues need to
be addressed in thiswrit petition:

1. Whether or not one has got the right to maintain privacy about the identity or the
other related information concerning the victim women, children or HIV/AIDS
infected or affected persons involved in the legal proceedings? Whether or not it
hasany legal ground or justification?

2. What isthe status of the existing legal provisionsregarding the protection of privacy
? Are they adequate or inadequate ?

3. Doesthe claim for theright to privacy affect the other party’sright to fair judicial
hearing ?

4. Whether or not maintaining privacy of informationinthejudicial process casts any
impact on theright to information ?

5. Whether or not the court possesses the power to issue an order to maintain privacy
in the judicial process about the details of the party or the victim or the witnesses
mentioned in the petition ?And whether or not it is proper toissueadirective order,
asrequested by the petitioner, to makelaw for protecting theinformation regarding
their identity ?
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6. Whether or not it is desirable to make some immediate provisions pending the
formulation of adequatelegal provisions ?1f theinterim provisionsare to be made,
what type of provisions can beincluded in thoseinterim provisions ?

It looks essential tofirst consider the special nature of those sections of the victim women,
children or HIV/AIDS infected or affected personsinvolved in litigation who have got their
own personal special nature and needs, and for whom the petitioner has sought for
maintaining the privacy about their introductory and related information.There are some
specific circumstancesfor the protection of the privacy of the victim women. Likewise, the
factorsand circumstances necessary for the protection of the privacy of HIV/AIDSinfected
persons or children are of different nature.

Let usfirst consider the case of women. Women like men may also get involved in conflict
with thelaws. And in the event of violation of law by women generally thereisno need of
protecting the privacy of theidentity and other rel ated description of the concerned women.
The legal liabilities of a woman are similar to those of others in a situation where sheis
involved in somecrime.

Even though Art. 13 of the Interim Constitution has provided for equality before the law
and equal protection of the laws under the right to equality, in view of the present social
context of the country on account of variousreligious, social, economic and cultura reasons
the women do not appear to be in a position to enjoy equal opportunitiesin the political,
social, economic and educational fields nor can they acquire astatus similar to that of their
mal e counterparts on account of various religious, social, economic and cultural factors.
There are several things to be done by the State to change that situation and to create an
equitable condition. Particularly, the female community seems to be the victims of
discrimination dueto the existing discriminatory social, cultural and psychological factors,
and besides other things, they also seem to be experiencing obstacles in the enjoyment of
public rights or opportunities or facilities which are available according to the law.
Consequently, not to talk of enforcing their rights, the women feel hesitant even to seek
judicia remedy for violence or injustice committed against them, and, without enjoying their
right relating to justice, they appear to be bound to surrender or tolerate the injustice. Such
asituationisvisiblein theincidents of violence committed especially against women.

Given the nature of violence committed against women, they faced hindrances in getting
access to justice by lodging complaints and appearing as witnesses for substantiation of
their complaints due to threats given by the criminals or the criminal group or due to the
fear of the society which might put all egations against the character or purity of thewomen
themselves.

Children are another class for whom the petitioner has asked for maintaining privacy
regarding their identity and the related information. The concept of juvenilejustice seems
to have developed on the basis of the need for giving ajudicia treatment, different from the
one meted out to the adults charged with asimilar offence, to children in conflict with the
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lawsin view of some factorslike the young aged children, evolving stage of their learning
and understanding, positive social contributionsexpected fromthemintheir longlifeinthe
future and the long-term impact on the society, in case of the increase in criminality or
perversioninthe children. Under this, in course of taking action against achild for violating
any law, stepsaretaken to prevent him/her from repeating the violation of law in thefuture
instead of sending him/her to detention or prison, to arouse the feeling of repentancein him/
her for the act s/he has committed, to adopt alternativesto punishment like imprisonment,
to provide the victim with relief and reparation al so with the involvement of and under the
responsibility of the parents of the child and to explore the possibility of reforminthe child,
besides, attempting in the rehabilitation of the child in the society, through the restorative
justice measures. It isfor this reason that the claim has been made seeking imposition of
restrictions on the publication, for public purpose, of the introductory and other related
description of achild recorded inthejudicia proceedingsinvolving children where s/he has
acted either as a defendant or suffered as a victim.

If theviolation of law committed by achildisrecorded and made publicin stead of keeping
it confidential, the society, after having knowledge about that, may treat the child asan anti-
socia element and there may develop some distance between the child and the society or
asituation of conflict may arise between them. Even though the child repeatsthe violation
of law, taking into consideration the principle of the best interests of the child, there have
been madelegal provisions not to punish the child asahabitual offender and to protect the
privacy of theintroductory details of the child during the progress of thelegal proceedings
or even after the decision of the case in both the circumstances, whether the child is a
defendant or a victim. If the fact of prosecuting the child for getting in conflict with the
laws or punishing him/her iskept in thewritten form or published, it may cause obstaclesto
the career development and character building of the child in the future. Therefore, a
system has been developed in some countries to destroy the records after the decision of
such case.

Moreover, if the child happensto bethevictim and higher sensitive and vulnerable condition
ispublished, other people may get thrilled at or attracted by such condition of the child and
may also feel tempted to make additional exploitation or deriveillegal benefits from the
child. Theviolence committed against the child may haunt him/her lifelong and itspublication
may further increase the pain. If the privacy of the child is not protected there may arise a
situation in which the child may not comeforward to claim for judicial remedy against the
violenceor injustice committed against him/her or may not even participatein that process.
Thus, theissue of the privacy of the childreninvolved inthejuvenilejustice process appears
to be of a different nature.

So far the question of protection of the privacy of the introductory information of HIV/
AIDS affected or infected persons or the condition of their infection is concerned, this
seemsto beaproblem of adifferent nature. Itisrelatively anew health related problem for
which no curative remedy hasbeen discovered sofar, and asitsinfectionissilently spreading
in the society, this problem needs to be addressed in a strategic manner. The reasons
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behind this infection and the problems experienced by the infected persons are of multi-
dimensional nature. Somefactorslike poverty, illiteracy, lack of awareness, lack of medical
treatment and facilities, the problem relating to discharge of duty by the personsresponsible
for providing public service etc. helpinthe spread of infection of this disease. On the other
hand after becoming avictim of infection, theinfected person isfound to be suffering from
violation of some human rights including discrimination, boycott, deprivation etc. in the
family, community and public utilities. Asaresult, theinfected person experiences agradual
decrease in hig/her access to education, employment, health facilities, recreation, family
assistance and property etc., and s’he becomes compelled to seek judicial remedy for
acquiring those things. At atime when the judicial remedy isrequired against all kinds of
injustice, dueto thefear of being avictim of additional neglect and boycott in the event of
disclosure of on€'s infected physical condition and identity coupled with systemic delay,
one may opt for discarding the process of judicial remedy. If such asituation iscreated, the
infected person has not only to face athreat to his’her life rather if such aninfected person,
whoisincurable and dejected, behavesin away asif shewasnot infected, aviciouscircle
of infectioniscreated. Thisfinally compel sthe society to bear an unexpected and unbearable
burden.

Theabove description makesit clear that according to their respective condition and nature,
there are specific needs of the classes for whom the petitioner has asked for protection of
their privacy, and, consequently, the demand for maintaining such privacy needs to be
considered exhaustively.

Now let usconsider issueno. 1.

If it isto be considered whether or not the victim women, children or HIV/AIDS infected
persons have got aright to the protection of their introductory information and if it is so
granted, what areitslegal grounds and justification. Besidesthe national constitutional and
legal provisions made in this regard, the provisions contained in the international human
rights conventions also need to be considered.

Under the fundamental rights provisions of the Interim Constitution of Nepal, 2007,
severa rights including the right to freedom (Art. 12), the right to equality (Art. 13), the
right to privacy (Art. 28) and theright to constitutional remedy (Art. 32) have beenincluded.
Human rights or fundamental rights are the matters which need to be considered in the
context of the relation of the individual with the State. It is the principle that the people
accept theright of the State on the condition that the State shall also respect and safeguard
the specific rights of the people or community such as freedom, equality etc. and shall not
infringe those rights. As on the basis of this principle the State has legally recognized and
guaranteed some natural necessities, these rights are treated asinviolable. The rights such
astheright tolife, theright to equality, theright to personal freedom, the right to property,
the freedom of thought and expression, the freedom of publication, the right regarding
justice etc. are treated as basic human rights. The right to privacy is directly or indirectly
linked to all thoserightsin anindivisible manner, thereby prohibiting outsideinterferencein
the personal matters of an individual. For example, the right to life not only signifies an
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individual’sright to live asimple existence rather it also signifies one's right to live with
dignity. If somehighly persond information of anindividua or citizenissubjected to disclosure
except whenitsdisclosureis essential for some specific legal purpose, theindividual or the
citizen isunnecessarily madeto stand in the defense line and also fallsin a position where
s/he may not confidently do the work which s/he likes to do.

A demand for uncalled for openness regarding someone’'s personal information may lead
to asituation whereit shall be impossible to enjoy one’srights or to demand even for the
fulfillment of one'slegal obligations. For instance, in the event of taking any health service,
even though the status of anybody is not directly related with that matter, if heismadeto
disclose whether or not ’he is married or whether or not s/he isinfected with HIV/AIDS
and, if heisachild, whether or not s'he has been charged with theft or whether or not &/
heisinvolvedinany litigation, simply that very reason may lead to asituation whereit shall
be difficult for him/her to enjoy the facilities provided by the law. If any pregnant woman
wantsto abort her unwanted pregnancy and theinstitution providing that serviceforcesher
to disclose the identity of the person who has made her pregnant or whether or not sheis
married, the pregnant woman may feel compelled to discard the abortion service as she
may not want to disclose that information or such an act may make her feel uncomfortable.
Such problems may be multiple and it is not possibleto mention all the dimensions.

Asaresult of complexity of the problemslike HIV/AIDS, the status, guardianship, health
etc. of the parents of the children may a so be dragged into controversy. For instance, while
talking about protection of the privacy of theintroductory information about achild affected
by HIV/AIDS or aso in adispute about the guardianship of a child it may be essential to
provide protection of privacy of the status of the parentsof that child. Evenif theintroductory
information about the child is protected, the disclosure of the identity of his’her parents may
destroy the meaning and purpose of the privacy of the identity of the child. If achild has
been brought up in aprison dueto theimprisonment of his/her mother theinformation about
such arearing may aso need to be protected. Such instances may be multiplied.

In the process of enjoyment of judicial remedy the petitioner seems to have requested for
making provisionsfor protecting the privacy of theintroductory information about women
who have been victims of violence against women, of children who are parties to a case
and of persons who are infected with HIV/AIDS. Article 28 of the Interim Constitution
has provided that the person, residence, property, documents, data, correspondence, character
etc. shall beinviolable except in the circumstances specified by thelaw. Sincethat provision
has made the privacy of the above mentioned matters generally inviolable and has provided
for specification of the conditions by the law for disclosure of their privacy, it appears that
the law has made privacy a general matter whereas disclosure is an exception.

Thereissome specia significance of variousrights mentioned in the Constitution and their
hierarchical order has not been fixed nor can it be possible to do so. No right is complete
and absoluteinitsalf, and for the enjoyment of any oneright other rightsmay berelated and
subsidiary. Theinfringement of one right may cause obstruction to the enjoyment of another
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right. Therefore, itisessential to consider any question relating to any right in the totality of
the provisionsregarding fundamental rights and also on the basis of their complementarity.
For instance, even though only theright to privacy of the HIV/AIDS infected personsisto
be considered, it may also become essential for the protection of their right to health. In
order to prevent any otherwiseimpact on his’her personal or his/her family’sright to education
or employment or to prevent discrimination it becomesequally essentia to protect theright
to education, theright to labour, the right to property and the right to equality.

Theright to privacy hasgot its own significancein the context of women or children. It has
been mentioned in Art. 20(3) of the Interim Constitution that no physical, mental or any
other type of act of violence shall be committed against women and that such an act shall
be punishable by law. Becauseit has been mentioned in the Congtitution that no discrimination
shall be made against any person only because the person is a woman, if any woman
involvedinany specific litigation or placed inaparticul ar situation doesnot feel the presence
of a friendly environment for easy access to justice at par with men, the act aimed at
bringing change in such asituation shall have to be treated as a part of the greater process
of removing discrimination against women. The exercise of the right against torture
guaranteed by Article 26 of the Interim Constitutionisalso relevant for safeguarding privacy
in order to remove discrimination against HIV/AIDS infected or affected persons and to
control torture or inhuman behaviour against them. If the treatment meted out to any party
or victim creates afeeling of fear, threat or inferiority complex in the mind of such a party
and makes him/her feel insulted such atreatment is considered to be insulting.®

Thus, in the present case, in order to maketheright to privacy mentioned by the petitioner effective
and meaningful thereisaneed for conddering thisright intherdaivity of other relevant rights, and,
especidly, in the present context it needsto be conddered in the light of theright to life, theright to
freedom, theright tohedth, the rights of women, therightsof children, theright to property, the
right to information and, most importantly, theright tojusticeand judicial remedy.

In the context of the analysis made above, it becomes relevant to look at the provisions
made by the international law, especially the international human rights law, and our
Constitution and the laws.

Article 22 of the Constitution of the Kingdom of Nepal, 1990 had afforded protection to
the right to privacy by providing that the privacy of a person, home, property, document,
correspondence or information of anybody shall beinviolable except in the circumstances
specified by thelaw. Article 28 of the Interim Constitution has, expanding its sphere by also
embracing other facets of the privacy of a person, guaranteed that “the privacy of the
mattersrelating to the person, home, property, document, data correspondence and character
of anybody shall beinviolable except in the circumstances specified by thelaw.” Under the

V. Vs. United Kingdom, European Court of Human Rights, 2000, 30 EHRR, 121.

194



provision of the right to privacy, the privacy of the person as well as his/her confidential
information, too, seem to be protected. If the privacy of the dataand the personal introductory
description of anindividual relating to his’her character and other related informationisnot
protected, theright to privacy becomes extremely contracted and may not attainits objective.

The use of the word ‘person’ in Art. 28 of our Interim Constitution, 2007 signifies not
only theinviolahility of the body but also the physical health and the personal introductory
matters. The data of a person, irrespective of whether it is concerned with any case or
health, are treated as inviolable except in the circumstances specified by the law. In other
words, for open dissemination of such information permission should have been granted by
thelaw itself. Otherwiseg, it shall beinviolable. So far asregardsthe question of whether or
not the datareceived in thejudicial processfall under thiscategory, if it isargued that only
becauseitisajudicia processall matters should be open and easily accessible, inthat case
the above mentioned constitutional provision shall become meaningless.

Theright to privacy isfound to have acquired recognition as one of the significant human
rights at theinternational level. Article 12 of the Universal Declaration of Human Rights,
1948 has provided, “No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and reputation. Everyone
has got the right to the protection of the laws against such interference or attacks’. That
Article seemsto have ensured theright to privacy regarding anindividual’shonour, reputation
and his/her residence, family and correspondence. Likewise, Art. 17 of the International
Covenant on Civil and Palitical Rights, 1966 has also provided, “(1) No one shal be
subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation. (2) Everyone has
theright to the protection of thelaw against such interference or attacks.” Thusthisprovision
has al so laid emphasis on the protection of the privacy of the honour, reputation, residence,
family and correspondence of anindividual.

Likewise, Article 16 of the Convention of Rights of Child, 1989 has also provided, “No
child shall be subjected to arbitrary or unlawful interference with histher privacy, family,
home or correspondence, nor to unlawful attack on his/her honour and reputation,” And, by
further providing that “the child has the right to the protection of the law against such
interference or attacks” it seems to have recognized the children’s right to privacy.

Article 8(4) of the Optional Protocol to the Convention of Rights of Child on the Sale
of the Children, Child Prostitution and Child Pornography, 2000 seems to have included
the matter of taking appropriate stepsin accordance with the national law to remove undue
flow of information regarding introductory mattersrelating to achild in order to protect his/
her identity and privacy. (“Protection as appropriate to the privacy and identity of child
victim and taking measures in accordance with the national law to avoid the inappropriate
dissemination of information that |ead to theidentification of child victim.” - Art. 8(6).
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UN General Assembly, Special Session (UNGASS)? on HIV/AIDS has aso stated that
the governments need to make law and Rules and undertake other measures to ensure the
rights of the persons infected with HIV/AIDS, and under this, their confidentiality and
privacy should also be protected.

Article 9 of UNESCO Universal Declaration on Bioethics and Human Rights has also
made special provision regarding privacy and confidentiality and observed in thisregard as
follows: “The privacy of the persons concerned and, the confidentiality of their personal
information should be respected. To the greatest extent possible, such information should
not be used or disclosed for purposes other than thosefor whichit was collected or consented
to, consistent with international law, in particular international human rightslaw.”

The human rights Conventions adopted and enforced by various regional groups, in
accordance with the above mentioned Conventions, have also accorded respectable place
totheright of privacy of aperson and have thus guaranteed its protection. For example, the
provisions made by Article 8 of the European Convention on the Protection of Human
Rights and Basic Freedoms (1950) and Article 11 of the American Convention on Human
Rights (1969).

It becomes clear that the above mentioned Conventions and Declarations have created
obligations for the States to protect effectively the right to privacy of the individual by
making laws. Even though the human rights Declarations do not carry mandatory force as
exercised by treaties, the States should implement their spirit by relating them to the main
treaties.

As Nepal has become a party to theinternational human rights Conventions and accepted
the obligations imposed by them, there is no dispute that the State must implement those
obligations by incorporating themin the Constitution, statutes, law and Rulesand a so various
programmes. Severa judgments delivered by this Court in the past have aready made
adequate i nterpretations regarding the national recognition of the treatiesin the context of
Section 9(1) of the Treaty Act, 1990. What is remarkable isthat it is essential to consider
the right to privacy and the right to access to justice from the view point of basic human
rights. Besidestheright tojustice, theright to congtitutional remedy hasalso been guaranteed
in the Interim Constitution of Nepal, 2007. In addition to Articles 24 and 32, certain
rightsregarding judicial remedy also get mobilized in course of justice dispensation by the
general Courtsunder their ordinary jurisdiction.

Out of thegeneral and extra-ordinary jurisdictions availablefor the protection of fundamental
and legal rights of aperson, the proper jurisdictionisinvoked asrequired by the situation. It
istheregular remedieswhich are sought especially for theresol ution of the question regarding

27 Declaration of Commitment on HIV/AIDS, 2001.
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juvenile justice, violence against women and aso remedy for property or other rights of
HIV/AIDSinfected persons. So theright to privacy islimited not only to the application of
the Criminal Law but also extends to the implementation of the Civil Law. If any person
has filed a lawsuit asking for expenses or hisher share of property or compensation for
medical treatment for having been infected with HIV/AIDS, information regarding such a
situation, too, cannot be allowed for unrestricted dissemination. At least the relevant portion
needsto be given protection up to adesirablelimit. So thereisaneed for looking at theright
to privacy asto how thejudicial processcan bemadebasicaly fair, freefrom discrimination
and friendly for the Court usersin course of judicial treatment.

The petitioner has, in her written submission, drawn attention to the Declaration of Basic
Principles for Victims of Crime and Abuse of Power (29 Nov. 1985) which seems to be
relevant also in the context of the present case. It has been mentioned in that Declaration
that the victims should be given respectable and sympathetic treatment and their accessto
judicial mechanism should be ensured and speedy remedy should be provided to them in
accordance with the law for the losses suffered by them. The same has also been stated in
that Declaration

Irrespective of the way in which the victim has been made to suffer from injustice, our
socia outlook upon them may have, instead of making efforts to heal his’her wounds,
turned negative for some fallacious belief. If it so happens, in addition to the violence
suffered by the victim earlier, asituation may arise forcing such a person to further suffer
continuously from the second stage of violence or pain asaresult of publication or recording
the physical condition of that person. The psychological tension or damage caused to a
person on account of violenceistreated asan additional recurring violencefalling under the
second category. In the absence of legal and other protection aimed at tackling such a
problem, if obstacles are created in the way of enjoyment of other rights or facilities, the
search for justice turnsinto a curseinstead of ablissfor the victim.

Adverse social psychology still existsin our society in areligious or cultural form. An
extensive movement needsto be launched for bringing about broad changesin such atype
of thinking, but it has not taken place so far. By a mere declaration of rights in the law
negative social psychology or obstaclesexisting in theway of enjoyment of the rights may
not disappear automatically. If such a reality is ignored, there may be a danger of our
findings becoming more technical than substantive. As a result, our services may not be
automatically available to the people for whom they have been created or to whom they
have been dedicated. If favourable conditions are not created, the parties, despite their
willingness, may not have the capacity to accept our services. Inthat event asituation may
arise where our services may not be available to those who need them most whereas,
those who do not need them may get more benefited by them. Therefore, taking into
consideration such a stark redlity, it is necessary to, by ensuring an individual’s right to
judicial remedy, grant him/her effective and easy accessto justice and to guarantee privacy
of the personal identity of the partiesinvolved inthejudicial processthrough the protection
of theright to privacy. Its main objectives are that the concerned party may not lose hisher

197



courage to seek remedy against injustice and he may not be made to experience any
additional disqualification or disadvantagein practicefor thereason of havingraised one's
voice against injustice. It isthe belief of this Bench that if in the eyes of the incapacitated
sections of the society our services|ose attraction or do not carry convictionit shall haveto
be treated as an indication of the gradual end of the social utility of our services.

In fact, the right to access to justice is aright covering an expansive area which has got
various complementary dimensions Out of them, in addition to other matters, it isclear that
the protection of theright to privacy of thevictimisanimportant part. It isessentia for the
judicial system to always maintain a balance between the obligation to give fair treatment
to the parties present in the judicial process and the right of the parties to have access to
justice. In this context, without guaranteeing the personal privacy of the victims and their
personal security and without taking into consideration the disadvantages confronted by the
victims, justice cannot take a firm and expressive form in the midst of revenge and fear.
For arousing this feeling of self-confidence and security among the persons who have
come forward to seek justice, it is essential to give them guarantee of the privacy of their
personal identity or other related information. If viewed in thisway, the need and relevance
of the protection of the privacy of the personal identity and other related information of the
women, children or HIV/AIDS infected persons who have come to be present in the
judicial process appearsto be clearly important from the viewpoint of the enjoyment of the
right to judicial remedy.

L et usnow consider the second question - What is the existing legal provision regarding
the protection of the personal introductory information of the persons mentioned
in the petition ? Is it adequate or not ?

Although theright to privacy hasbeen declared in Art. 28 of the Interim Constitution, it has
been placed under the clause “except in the circumstances specified by the law,” and no
extensive provision of the law has been made so far. Till today extensive legal provisions
regarding the right to privacy of the women, children or HIV/AIDS infected persons have
not been made. As aresult, the rights and interests of both the person seeking privacy and
the person demanding information are virtually uncertain in practice and dependant on the
administrative discretion.

Astheright to privacy needs to be managed according to the nature and needs of the class
seeking that right, it is not possible to make similar provisions for all classes or in all
circumstances. Therefore, thereisaneed of regulating theright to privacy by first deciding
the nature and extent of privacy on the basis of specific sections, classes or circumstances,
and the Legislature and the Executive are needed to take specia stepsin this regard. As
regards the question of the right to privacy of the victim women, children and HIV/AIDS
infected persons who have entered the judicial process, in the recent days a provision has
been made for in-cameratrial of the cases relating to rape, trafficking in human beings,
children, ascertainment of relation and divorce. Besides, it has been also provided that if
the Court deems any other case fit for in-cameratrial, it may issue an order accordingly.
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Such a provision has been made by Rule 46(b) of the District Court Rules, 2052 (1995),
Rule 60(a) of the Appellate Court Rules, 2048 (1991) and Rule 67(a) of the Supreme
Court Rules, 2049 (1992). In those Rules, as no mention has been made about the civil or
criminal casesinwhich HIV/AIDSinfected personsareinvolved as plaintiffs or defendants,
those Rules do not seem to include such cases under this category.

It has been provided that while taking the statement of a victim woman in course of
conducting investigation of any offence under the chapter on Rape in Muluki Ain (the
National Code) a female police personnel must take that statement®. Likewise, it has
been further provided that during the trial of a case under that chapter only the concerned
legal practitioner, the accused, the victim woman and her guardian, the police personnel
granted permission by the official entrusted with thetrial of the case and the Court employees
may remain present in the court room.?

The Children Act, 2048 (1991) has provided that during thetrial of any caseinvolving any
child, thelegd practitioner, parents, relation or guardian of the child and, if the official trying
the case deemsit proper and grants permission, any person or representative of any social
organization involved in the activities concerning the protection of therightsand interests of
children may remain present in the Court room®. Besides, the Children Act has also
imposed restriction on the publication, in any daily or magazine, of the description of any
incident relating to such a case without the permission of the investigating officer or the
offical conducting the hearing of the case.3! The same Act has further provided that the
police office must maintain, in a confidential manner, the record of the name of the child
arrested in connection with the charge of any offence, his’her address, age, sex, family
background, financial position, the offence committed by the child and the description of
any action if taken in that connection,® and if such data are published for the sake of any
study or research it can be published only on the basis of age or sex, and that, too, without
mentioning the name, family title or address of the child®.

Although the above mentioned provisions have provided for in-camera proceedings and
the protection of privacy in regard to publication in dailies and magazines, no thought has
been given so far to the inclusion of a provision regarding maintaining privacy about the
introductory information of the child also in the casefile and the documentsincluded therein.
Moreover, thereis no effective implementation of the existing law.

Even after making the provision for camera Court no exhaustive Guidelines have been
prepared and issued for the purpose of conducting the proceedingsin acamera Court. The
physical environment and management aspectsof camera Court have been almost forgotten.
Not even initial work has been done in the direction of ensuring necessary sensitivity,

28. Muluki Ain, Sec. 10a of the Chapter on Rape.
29. Supra, f.n. 3, Sec. 10b.

30. Sec. 49(1).

31. Sec. 49(2).

32. Sec. 52(1).

33 Sec. 52(2).
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awareness and skill in the mind of judges, employees and also the legal practitionersin
regard to conducting the in-camera trial. Information has not been disseminated in an
extensive manner about the provisions of the in-camera proceedings and its advantages.
Camera Court does not simply signify a process restricting the unnecessary entry into the
placewherethe Benchisphysically operating. No formal provisions having theoretical and
practical clarity have been formulated regarding the responsibility to be shouldered by
those participating in the in-camera proceedings in accordance with the spirit of thistrial,
irrespective of whether they are inside or outside the camera Court or whether the in-
camera proceedings are in progress or they are over.

One of the objectives of the camera Court isto protect the victim party to the case against
adiscouraging environment which dissuades him/her from bringing to light even the matter
which sheiswilling to disclose only because the Bench is open, and thusto empower him/
her to make hig/her participation and presence in the judicial process in an effective and
actual manner. But if the victim is made to face the accused even inside the camera Court
or if there arisesasituation in which the victim isnot in aposition to bear the fear or terror
caused by his presence and if the victim could not be protected against al this, there shall
be no possibility of the camera Court serving its purpose. Rather dueto the presence of the
limited number of personsinside the Court room the victim may feel additional insecurity
from the defendants. If it so happens the advantages of the open Bench shall be lost
whereas only therisk of the camera Court shall become obvious. Hence, in order to ensure
the immediate and long term benefits of the camera Court necessary study, management,
monitoring and evaluation are still to be undertaken, for which it is necessary that the
concerned Courts themselves should first display special management and readiness on
their own responsibility.

Even though the objective of the provision for setting up camera Court in some specific
cases is to address the specific needs of the victimsin the concerned cases and to prevent
unnecessary disclosure, the victim women, children and HIV/AIDS infected persons have
felt the lack of guarantee of the privacy of their introductory and other related information.
Besides, no thought has been given in regard to the protection of the privacy of their
introductory information following the disposal of the case.

The provision of cameracourt isaprovision which can be activated only after thefiling of the
case. However, in afew sengitive cases there may arise aneed for protecting the privacy of
theintroductory information of the complainant or thevictim right from thetime of lodging of
thefirgtinformation report (FIR). Thevictimmay not fed likefiling the FIR for thefear of the
genera people forming negative opinion about him/her by coming to know about his’her
condition only because of the filing of the complaint and the unnecessary dissemination or
publication of unwanted information through that means. Thevictim, therefore, thinksthat the
general peoplewould not havelearnt about his/her condition had s/he not filed the complaint
leading to theinitiation of the case, since after the start of the process of the case following
filing of the FIR the victim is presented before the Court, his/her proofs and evidences are
subjected to examination and they are also kept in the written form and brought to light.
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All thecriminal eventstaking placein the society are not found to be recorded as complaints
only because of thefailure to maintain and guaranteethe privacy of theinformation relating
to the victims, Such atrend is treated as an additional opportunity for the criminals to
commit crimes and on the other hand it also aggravates the vulnerability of the victims.
Therefore, itisessential to guaranteetheidentity and other information related to asensitive
classlikevictimsand children right from thetime of investigation of the offence. At present
the prevailing scenario in our country showsatrend of disclosing all theinformation about
thevictimright from thetime of filing of the FIR, disclosing the casefile and the documents
contained therein, the concerned party enjoying the freedom of demanding their copiesand
inspecting them and also the media having unlimited access to them. That is to say, the
prevailing scenario shows that the needs and interests of the victims have been left
unregulated. If all the problems relating to access to justice ranging from investigation to
judicial adjudication, and, thereafter, publication and implementation of the decision are not
addressed, the self confidence of the victims cannot be enhanced only by conducting
proceedingsin acamera Court which start in the middle and also end in the middle of the
judicial process. In order to make the existing camera Court meaningful and to ensure the
judicial guarantee of a high order for the victim and the sensitive party it is, therefore,
essential to makeadditiona provisionsfor protecting the privacy of their introductory personal
information and other related information.

Let usnow consider theissueNo. 3.

It is necessary to consider in the present context what type of relation exists between the
right to privacy and theright regarding justiceto have fair hearing from acompetent Court.
Whereastheright to privacy compelsto protect the privacy of certain specificinformation,
everybody, under the right to justice which remains as an integral part of judicial remedy,
possesses a right to information about any action taken against them and also to have fair
hearing from a competent Court. Judicial impartiality and unbiasedness are the main
prerequisites of theright to justice. Theright to information, theright regarding justiceand
the right to judicial remedy can be viewed both as mutually independent and as
complementary to each other.

Public information can be sought for under the freedom of speech and expression and the
right toinformation, and thejudicial informationisalsoincluded under this. Our Constitution
has guaranteed several matters under the right to justice enshrined in Art. 24. But under
that provision it has not been specified that every trial must be made public nor hasit been
made mandatory that al the subject mattersof judicia hearing should be a so made accessible
for the common people. Since it is the right of a defendant to seek, under the freedom of
speech and expression, necessary information in order to examine the evidence and
information presented against him/her, ghe is entitled to have the natural right to seek,
receiveand present his/her versionin that connection. In additionto that, the mattersregarding
the enjoyment of one’srightsgranted by Art. 24 area so there. Therightsof the victim,too,
are another aspect in a case which need to be considered along with the rights of the
defendant. His’/her right to express himself/herself without any hindrance needs to be
recognized in order to reach the goal of judicial remedy. Only in aproper environment and
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with proper opportunitiesthe victim may express him/herself in aproper manner and present
all theavailable proofs. Hence, it isthe duty of the state to managethejudicial trial ensuring
guaranteefor al this.

AlthoughArt. 24 of the Interim Constitution has not provided for judicial dispensation only
through an open Court as anecessary prerequisite for the enjoyment of theright regarding
justice, our judicial procedures seem to be generally automatically oriented towards the
system of opentrial. Infact, it can be said that making judicial trial generally open seemsto
remain as a characteristic of our judicial system. And our judicial system seems to have
conducted in accordance with the spirit pervading in Art. 11 of the Universal Declaration
of Human Rights* and Art. 14 of the International Covenant on Civil and Political
Rights which have been also ratified by Nepal.

According to the above mentioned Article 14 of ICCPR all persons are equal before the
Courtsand tribunals. It has also provided that in the determination of any criminal charge
against any person or hisher rights and obligationsin asuit of law g’he shall be entitled to
afair and public hearing by acompetent, independent and impartial tribunal established by
law. It has further provided that the press and the public may be excluded from al or part
of atrial for reasons for moral, public order or national security or if the interest of the
private life of the parties so requires or in the circumstances where the Court is of the
opinion that in specia circumstances publicity would prejudice the interests of justice.
Besides, it has also provided that any judgment rendered in a criminal case or in asuit at
law shall be made public except where the interest of juveniles requires otherwise or the
proceedings are concerned with matrimonial disputes or the guardianship of children.®

The above mentioned Article 14 has provided for imposing restriction on the presence of
the pressand the public during atrial in order to maintain public interests, national security,
morals etc. Moreover, it has been also clearly mentioned that restrictions can be imposed
on public hearing if, in the opinion of the Court, the purpose of justice may be defeated if
opentrial was allowed or the Court proceedings were published. Also, even while making
any decision public it has been provided that exceptions can be made in the interests of
children or intheissuesrelating to matrimonial disputesor guardianship of children.

Although the concept of public hearing has been included in the International Covenant
on Civil and Palitical Rights, it is not proper to say that the very use of the term “public

3 Article 11.1 (UDHR) - “Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according
tolaw in apublic trial at which he has all the guarantees necessary for his defence.”

% Article 14 (ICCPR) - “All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against
him, or of hisrights and obligationsin asuit at law, everyone, shall be entitled to afair and public hearing by a competent, independent
and impartial tribunal s established by law. The pressand the public may be excluded from all or part of atrial for reasons of morals, public
order (order public) or national security in a democratic society, or when the interest of the private lives of the parties so requires, or to
the extent strictly necessary in the opinion of the court in specia circumstances where publicity would prejudice the interests of justice,
but any judgments rendered in a criminal case or in a suit at law shall be made public except where the interest of juvenile persons
otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children.’
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hearing” must necessarily be viewed as an open hearing. The hearing conducted in
accordance with the law does not lose its public element only for the reason of restriction
imposed on the entry of some particular person with aview to regulating hearing in certain
specified circumstances or due to a hearing conducted in a camera court or due to not
disclosing theidentity of aparticular party or witness. Even wherethe hearing is conducted
after making such an arrangement, in actual, it isthe public law which isbeing applied, and
the judicial process is regularized. The main thing which needs to be considered in the
judicial processiswhether or not the concerned party was dealt with fairly and whether or
not that party received adegquate opportunity for his/her defence.

Our Muluki Ain (the National Code) and the laws and Rules relating to judicial
administration have also granted it recognition to a desirable limit.* It has been already
discussed above about the provision of camera Court in some particular cases. It isnot that
there shall be judicial fairness only when the Bench is open and that the judicial fairness
would be a casuaty the moment the hearing is conducted in a camera Court. For a fair
hearing it seemsessentia to make aprovision for somemajor prerequisiteslike opportunity
provided to the party for presenting his’her claim or defence without any hindrance, procedural
simplicity, opportunity for legal aid or representation, congenial environment, judicial
impartiality etc. Infact, in our judicial system, thejudicial process hasbeen generally kept
open and the in-camera proceedings are conducted as an exception only in some casesin
which the parties of some specific conditionsareinvolved. And while doing so, the approach
remains that even in those sensitive circumstances the judicial flow must continue
uninterrupted. It is necessary to view this, in fact, as an attempt at striking a balance
between judicial fairnessand judicial effectiveness.

Only because special type of protection has been afforded to the parties or witnessesthere
isno reason to believe that the dignity of open hearing shall be eroded only for that reason.
If thereispossibility of fear or influencein the open Court, justice may get obstructed even
there. Itisfor thisreason that thereis generally no place for questioning the justification of
public or open Court. Nonethel ess there seems to be no reason to believe that fair judicial
hearing may not be possible just because in specia type of cases or in cases involving
special typeof people, hearing hasbeen made public only after maintaining the confidentiality
of some specific information or that hearing has been conducted in camera. If the necessary
prerequisitesor qualitiesrequired for fair judicial hearing are present, it should be presumed
that thereisfair judicial hearing irrespective of the fact whether there is an open Court or
a camera Court.

In fact, the right to public hearing and the victim’s or the party’s right to privacy are a
matter to be viewed in a balanced way. It is not correct to say that an accused person’s
right to defence and fair hearing has always got precedence over the victim’'s right to

3. Sec. 49 of The Children Act, 2048; Sec.10b of Muluki Ain.
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judicial remedy. For the guarantee of fair administration of justice, it is essential that the
victims must present their evidence without any fear or obstacle and the decision maker
must also issue the necessary orders for the same. (“The state has an interest in fair
administration of justice. It requiresthat the victims and witnesses depose without fear and
intimidation and that the judge is given sufficient power to achieve that object).® In fact,
under the right to judicial fairness, it is necessary to view in a coordinated manner the
party’s right to defence of his/her innocence along with the victim’'s right to seek judicial
remedy for theinjustice committed against him/her. When sometimesit becomes necessary,
in view of the nature of the case, to provide protection to the privacy of the introductory
information of also a party to the case (for example, children) asit appears compulsory in
the interest of justice, it becomes all the more important in the case of the victim. It is not
possibleto say wherethisbalance shall be struck. Thereisaneed for continuous review of
the circumstances for striking such abalance. In the present context a defendant’sright to
defence does not mean that he can subject the victim's evidence or the victim to cross
examination in any manner or to any extent. Rather it smply signifies that ¥he must be
provided with a guarantee of the basic opportunities required for defence.

Nowadays due to the expanding nature of terrorism and in order to ensure, for the sake of
fair justice, the desirable participation of all the concerned by protecting them from the
emerging new trends seen intheworld of crime, the procedures have been al ready adopted
to conduct the trial in a camera Court after shifting the case from the open Court, and to
record the evidence and statement of the witnesses, protecting the victim or the witness
from confronting the defendant, through audio visual medium or close circuit television or
by using a bar erected between the defendant and the victim. The Indian Supreme Court
hasruled, in Sakshi vs. Union of India®, that if any testimonial statement has been recorded
by using video screen and the defence has watched it, the requirement of a defendant’s
right to have the proofs examined in his presence should be treated as fulfilled. In order to
deal with the menace of terrorism various legal provisions including Section 13% of the
Indian Terrorist and DisruptiveActivities (Prevention) Act, 1985 (TADA) and Section 30%
of the Prevention of Terrorist Act, 2002 (POTA) have been made.

37- Scott v. Scott, 1913, AC 417.
3. 2004(6), SCALE.
3 Section 13 of TADA: (1) Notwithstanding any thing contained in the Code, all proceeding’s before a Designated Court shall be
conducted in camera; provided that where public prosecutor so applies, any proceedings or part thereof may be held in open court.
(2) A Designated Court may, on an application made by a witness in any proceedings before it or by the public prosecutor in
relation to a witness or on its own motion, take such measures as it deems fit keeping the identify and address of the witness
secret.
4. Section 30 of POTA: Protection of witness: (1) Notwithstanding anything contained in the Code, the proceedings under this Act
may, for reason to be recorded in writing, be held in cameraif the Special Court so desires.
(2) A Specia Court, if an application made by awitness in any proceeding before it or by the public prosecutor in relation to
such witness or on its own motion, is satisfied that the life of such witnessisin danger, it may, for reasons to be recorded in
writing, take such measures as it deems fit for keeping the identity and address of such witness secret.
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Some new methods of examining achild witness, allowing afew exceptionsto somegenera
rules followed in course of examination of an adult witness, have started finding placein
our system. For example, even the cross examination made by the defendant isindirectly
conducted through thejudge; informality isadopted while examining achild witnessand the
examination of thewitnesstakes placein asuitable manner, after considering his’her mental
level and after providing him/her with afriendly person or environment; the version of the
child witnessisrecorded through an audio-visual meansfor presentingit inthe Court. Itis
necessary to protect the privacy of theintroductory information about the concerned party
in certain conditionsinthejudicial processin order to ensuretheact of seeking and receiving
justicein view of basically sensitive cases or the sensitivity of the concerned party and the
needs of justice. But it is equally necessary to take precaution against making such a
situation adverse thereby allowing it to become prejudiced enough disabling the defendant
to get justice. The need for a fixed procedure or Guidelines can be realized in order to
ensure such a situation.

Let us now consider question No. 4.

While considering the question of whether or not the act of keeping the personal details of
aparty to the case or the victim secret contradictsthe defendant’s or the public community’s
right to information, as the right to information has also been accorded protection in the
present Constitution, it cannot be said that the need for creating ademarcation line between
the right to privacy and the right to information may not arise. Theright to information is
also treated as an integral part of a person’s freedom of expression. For a meaningful
enjoyment of one’s freedom of thought and expression the act of seeking and receiving
some information of public importance, which isfelt necessary for some one, constitutes
the inner contents of the right to information. It has been already mentioned in the law
relating to information that the procedure of getting information of publicimportance should
beprovidedinthelaw itself. A provision regarding giving other persons compul sory access
to privateinformationisneither in thelaw nor isit proper to do so. Infact, persona information
isinviolable except where the law compelsto do so. Imbibing thisvery spirit, the Right to
Information Act, 2064 (2007) has provided for giving protection against unauthorized
publication and dissemination of any information of apersonal nature.*

The Right to Information Act, 2064 has also provided for the use of personal information
only after obtaining written consent except whereit isnecessary for the sake of preventing
any serious danger to the health or security of the public or controlling corruption and
where the law permitsfor such publication.” Therefore, it does not seem that the utility of
the provision regarding privacy guaranteed by theright toinformation can be obstructed. In
fact, itisworth remembering that under the right to expression isalso included the right of

4 Sec. 28(1).
2 Sec. 28(2).
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aperson who isnot in aposition to express him/herself Particularly, asthe victim women
and children exposed to risk and HIV/AIDS infected persons can express themselves or
explore the judicial remedy for their judicial needs only if the privacy of their personal
introductory information or other information is guaranteed, it is also the duty of the State
and the society to provide guarantee for such things.

It is not proper to say that the right to privacy always obstructs the flow of information.
Theinformation for which legal protection is not considered essential does not fall under
the confines of privacy, and even within the law relating to privacy relaxation can be given
for alowing access to information. Also, under the right to information the provisions
regarding refusal of access to a person’s information declared inviolable may also be
included. What is most important is to provide protection in the judicial process to the
information regarding privacy of the introductory and personal information of the classes
exposed to danger within a necessary and desirable limit in order to create a situation for
the enjoyment of their rights.

Another right related to theright to information istheright regarding publication, transmission
and press. Theright regarding publication, transmission and pressisconsidered asan enlarged
form of the freedom of expression and publication. That right and the right to information
both help in giving expression to a person’s freedom of expression and publication. The
above mentioned rights al so help in the promotion of greater publicinterest. Nevertheless,
inthe hierarchical priority of rights, theserights are not considered as enjoying superiority
over other rights. Under theright to publication, transmission and pressembodied inArticle
15 of the Constitution, a provision has been included which says that laws can be made
with aview to imposing restrictions on the activitiesaimed at disturbing the good relation
between various castes, races or communities, causing slander or contempt of Court or
adversely affecting public etiquette or morality. Thus, it isclear that even whileenjoying the
right to information it must be enjoyed confining oneself within the area defined by that
right.

If, through those rights, positive contributions are made to the enjoyment of aperson’sright
tojusticeand theright to judicia remedy in an unhindered way, the meaningful protection of
every right can become possible.

Now let us consider question No. 5.

In the context of analysing various questions, the status of the existing rights and the
relevant lawsrelating to the protecton of the privacy of thepersonal introductory information
of thewomen, children or HIV/AIDS affected or infected persons mentioned in the petition
has been analysed. This has made it clear that making legal provisions, addressing the
necessitiesof all the sectors, regarding the enjoyment of privacy, which has been recognized
as a fundamental right, has become necessary. Now a question arises whether or not an
order can beissued for protecting the privacy of theintroductory information of the persons
who have cometo join the judicia processin the capacity of aparty or avictim. Actually,
this question is very significant. It is necessary to consider whether or not such an order
can beissued and, if yes, in which capacity such an order can be issued.
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Article 100 of the Interim Constitution of Nepal, 2007 has provided that the powers
relating to justice shall be exercised in accordance with this Constitution, other lawsand the
recognized principles of justice. Besides, inArticle 107(2), extra-ordinary jurisdiction has
been granted to settle any dispute relating to a constitutional or legal question by issuing a
necessary and appropriate order. For this purpose, this Court also possesses the power to
issue appropriate orders with a view to imparting full justice and providing appropriate
remedy. It isthe duty of the Court to defend the peopl€e sright to justice by exercising, ina
meaningful way, the jurisdiction created by the law relating to judicial administration in
addition to the right to constitutional remedy granted by Article 32 and the extra-ordinary
jurisdiction enshrined in Article 107 of the Constitution. Exercising such aright is not a
mechanical work. The above mentioned jurisdiction needs to be adopted in the totality of
the right of the party, the need or problem experienced in course of its enjoyment, the
creation of infrastructure required for addressing it properly and aso reasonable thinking
and conduct.

No existing law seemsto hamper the act of conducting any programme about the protection
of the victim witnesses initiated in view of the special needs of the specific classes placed
in adisadvantaged situation or the party exposed to risk provided that justice can be delivered
by protecting the secrecy of specificidentity or detailsor by adopting anonymous procedure
in that course. No where it has been accepted that under an accused person’sright to have
information about the charge against him is also included his right to compel the victim
witnessto be present before him and the right to make public defence after obtaining all the
information from thelatter. Such aright istreated asarelative right which can be regulated
to adesirable extent, and in totality it has been accepted by several countriesthat the right
of the accused and the right of the victim ought to be viewed from the viewpoint of the
balance of interests. Hence, in order to meet the needs of justice it has been recognized as
anintegra part of the Court’sinherent jurisdiction regarding dispensation of justiceto make
necessary arrangements as an exception to the open Court and to issue an order under that
provision protecting the privacy of any specific party or victim. And it isageneral belief
that the absence of any specific law does not create any obstacle to do so.

In the United Kingdom, the House of Lords, in Attorney General Vs. Leveller Magazine,*®
has explained about such a provision and declared that the Court, under itsinherent right,
retains the power to maintain secrecy about the name of the witnhess.

Also in Taylor Vs. Attorney General, the Court of Appeals of New Zealand has ruled
that the Court reserves the right to issue a directive as to which extent publication about
any case should or should not be allowed outside the Court.*

41979, AC 440.
“.1975(2), NZLR, 675.
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The Supreme Court of Canada has also, in R. Vs. Dunett®, held that the right to fair
hearing in acaseis not absolute, and that anonymity can be permitted if disclosure of the
identity of the complainant or an innocent personisdetrimental to hig/her interests, and that
seems more essential than the interest of the defendant.

In several countries separate laws are found to have been made regarding protection of the
personal information of the victims or witnesses as a part of the Victim/witness Protection
Scheme. For example, mention may be made of the Witness Protection Act, 1991 of
Victoria and the Evidence (Witness anonymity) Amendment Act, 2000 of Queensland
of Australia, the Witness Protection Ordinance (67 of 2000) of Hong Kong, the Witness
Programme Act, 1996 of Canada, the Portugese Legislation Act (Act N0.93/99 of 14
July, 1999) of Portugal and the Withess Protection, Security and Benefits Act (Republic
Act No. 6981) of the Philippines.

Besides, different provisions are found to have been made in severa states of the United
States of Americain regard to the victim or witness protection. Article 706-57 and 706-63
of the French Penal Procedure Code has made the following provision:

“If it isfound that there is danger to thelife or the physical integrity of the witness or any
member of hisfamily or of aclose relative then the examining magistrate— public prosecutor
will bejustified in authorizing declaration of such witness as protected without hisidentity
appearing in the file of the procedure. In no circumstances can the identity or the address
of such a witness be disclosed.”

In some countries like Japan, Netherlands, Germany, Italy, etc. also such legal provisions
regarding protection can befound. Thisisan indication of the emergence of anew trend of
the protection of privacy by law.

Theaboveanaysisshowsthat the Courts have, exercising their inherent judicial jurisdiction,
issued orders for the protection of the personal privacy of the party to acase or the victim
on the basis of necessity and appropriateness for the sake of fair dispensation of justice.
However, it does not mean that a demand has been made for not allowing the defendant to
know, even for the purpose of his defence, who are the witnesses against him in that case
or to close al the ways of cross examining them. Rather the demand has been made only
for the protection of the secrecy of the personal introductory information in the proceedings
of acaseright fromits beginning. In such asituation where the privacy has been protected
there isaneed for conducting or regulating the presentation of evidence, the procedure of
the examination of witness and some other related mattersin a special manner in order to

4.1994 (1), SCR, 469.
4. With acknowledgement to Law Commission of India, 198" Report, August 2006, P. 493
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make such protection more effective. Not that comprehensive provisions regarding the
privacy of a party to the case or the victim cannot be the subject matter of legidation. In
fact, making aseparatelegal provisioninthisregard isnot only desirable but also essential
because such a need can be better addressed only through the means of effective law.

For this, it appears essential that the Executive and the Legislature must take initiativesto
make law for the protection of privacy of the victim women, children and HIV/AIDS
infected persons. It isnecessary to include adequate provisionsin thelaw and to implement
such provisionsincluding protection of the privacy of the personal information of the persons
whose privacy heeds to be protected, the information about their physical and medical
conditions and the information which has cometo light in the judicial process, providing
necessary counseling, disclosing some information after obtaining informed consent,
specifying the conditions when the information may be disclosed, protecting the privacy of
information or prescribing the procedure and authority for disclosing such information, making
provisions for necessary punishment, reparation and treatment for its effective
implementation, providing for a record system equipped with necessary techniques and
methods of monitoring and eval uation for controlling the misuse of that provision and also
making provisionsin thelaw, if so needed, for essential conduct.

Thewritten replies submitted by the opponents do not show any ideological objectiontothe
act of protecting privacy by making alaw relating to privacy asrequested by the petitioner.
The Speaker of the L egislature Parliament has not only expressed his opposition to making
law for the protection of privacy of the classes of people mentioned in hiswritten reply but
has also expressed his consent for the need of such alaw and displayed hiswillingness to
facilitate the processif the necessary Bill is presented by the government or the concerned
party. The positive expression given by the speaker of the House of Representativesin his
written reply in respect of the request made in the petition appears to be a praiseworthy
beginning, notwithstanding the fact that no initiative seems to have been taken so far for
making law in thisregard.

Therefore, this directive order is hereby issued to the respondents Prime Minister and the
Office of the Council of Ministersand also the Ministry of Law, Justice and Parliamentary
Management to present, at the earliest, aBill beforethe Legislature Parliament, also taking
into consideration the aforesaid legal questions, for making law containing comprehensive
legal provisions, after having consultations with a committee set up for this purpose and
comprising asits membersthe concerned Court, Bar A ssociation, women, children and the
peopl e representing the marginalized sections of the society including HIV/AIDSinfected
persons or the organi zationsworking in their interest, the representatives of the civil society
and al so the petitioner Forum for Women, Law and Devel opment.

Even though an order has been issued as mentioned above, since it would take some time

for the law making process, let us now consider the last question whether or not some
interim provisions should be made for immediate arrangements.
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Women become involved in various cases, such as, rape, incest, abortion, claim for
establishing relations, divorce etc., all of which are related to violence against women and
which also cause birthto severa other legal problems. Similarly, even today throughout the
Kingdom of Nepal there are several cases involving children as petitioners or opponents
and a so casesinvolving the personsinfected by HIV/AIDSwhich may have beenregistered
in various Police Offices, Government Advocate Offices, District Administration Offices
and other Judicial/quasi-judicia bodiesand which may be currently passing through various
stages ranging from investigation to prosecution and filing of the charge sheet or the trial
being in progress. It isworthwhile to consider whether or not it would be proper to let the
personsinvolved in the cases mentioned above continue to remain in the system followed
earlier prior to the delivery of thisdecision, pending the formulation and implementation of
alegal provision as mentioned above.

If, even after this decision, this Bench allows the continuing infringement of the right to
privacy inthe casesinvolving the persons, such as, victim women, children and HIV/AIDS
infected peoplewho have been recogni sed by this Bench asbelonging to asensitive category,
even though the law to be made after the issuance of this order shall provide protection to
the right to privacy, the damage caused to such persons due to the violation of privacy
aready suffered by them cannot be compensated. Hence, not only that the continuation of
such a state of affairs shall be undesirable, rather it is also urgently necessary to stop such
a process at the earliest. Pending the enactment and implementation of a comprehensive
law for this purpose in accordance with the directive order issued in this case, it must be
considered asto what type of interim provisions, and having which kind of structure, should
be appropriate for formulation and implementation.

Inthe context of thetotality of the requests made by the petitioner aDivision Bench of this
Court had sought the advice from the petitioner organization on March 9, 2007 to suggest
which model or procedure shall be appropriate to protect the privacy guaranteed by the
Constitution, and the latter, on the basis of its study, seems to have given some vauable
assistance by presenting amodel of the procedure relating to the protection of theright to

privacy.

Becauseit is essential to make different types of provisions for the protection of privacy
according to the nature of the specific needs of various concerned classes, it does hot seem
to be an easy task. Notwithstanding the fact that, as mentioned above, the privacy of any
personal information even in regard to the casesinvolving victim women and children has
not been protected so far by any concerned body including the Courts, now it does not
seem proper to allow such a situation to continue any more. It is so because the people
belonging to this class have got afundamental and human right including theright tojudicia
remedy, and it is also the duty of the Court to safeguard such aright. Although the Court
does not make law for this, it cannot be said that the Court cannot issue Guidelines or
orders, without contravening the prevailing laws, in special circumstancesfor the purpose
of the protection of the present legal liabilities, after identifying them, on the basis of the
existing Constitution, laws and the recognized principles of law and various international
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human rights laws to which Nepal is also a party. It has been provided by Art. 88 of the
Consgtitution of the Kingdom of Nepal, 1990 and Art. 107 (2) the Interim Constitution,
2007 that the Supreme Court i s equi pped with extra-ordinary jurisdictionto issue appropriate
orders with a view to imparting full justice. It has been clarified above that it is also an
inherent right of the Court to issue necessary Guidelines or orders for enabling the party,
which has come to it for seeking justice, to have effective access to justice. This court is
found to haveissued eight-point Guiddinesregarding implementation of theright toinformation
also in the case of Gopal Shivakoti and others Vs. the Finance Ministry and others.#

The Indian Supreme Court has also, in Vishaka Vs. Sate of Rajasthan,® ruled that if the
other political organsfail to discharge their duty of making law it becomes the duty of the
Court to fill up such alacuna, and also formulate and issue some Guidelines containing
variousprovisionsrelating to definition of sexual harassment in order to control itsoccurrence
at a public place, means of deterrence for its prevention, prosecution, disciplinary action,
designating the authority for hearing such complaints, causing awareness about the rights
of the women employees, protection of the rights of the third party etc.

These are only a few of the examples. Such Guidelines are issued not for the purpose of
imposing restrictions on the rights granted to the parties by the Constitution, the Statutes
and thelaws but for facilitating the implementation of the existing law. Thus, by removing
the unclarity at the stage of implementation of such rights or filling up the lacuna, thereby
helping to make, at least to some extent, the law relating to rights more effective, it seems
proper and permissibleto issue some Guidelines of interim nature which shall remain effective
till comprehensivelegal provision are made.

While thinking about what type of guidelines should be issued for the protection of the
privacy of thewomen, children and HIV/AIDS infected personswho are victims or aparty
in the context of a case, the issues which need to be addressed at the least include chiefly
the classes to be covered by it, the duty of the concerned officias, the type of information
that needs to be protected, the way of its protection, the condition in which the concerned
party should be given information, the manner and the amount of information which should
be given, the duty of the person receiving theinformation, the action to betaken against the
persons including the officials or employees who violate the privacy of information, the
procedure to be adopted while seeking the privacy of information and theright to disclosure
of information in cases where the privacy of information is not required.

This provision must be implemented by all therelated bodiesincluding all the law Courts,
police offices, the government attorney offices working under the Attorney Generad, the
District Administration Offices etc. Recognition must be granted to the provisions like
imposing restriction on demand for copies of theintroductory or other privateinformation
made availablein the process of the law suitsrelating to the persons or the classesincluded

47 Nepal Kanoon Patrika, 2051, No. 4, Decision No. 4895, p. 255.
“ AIR, 1997, SC, 3011.
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in the Guidelines, not mentioning anything even in the rulings leading to the disclosure of
such information, restricting publication of such information by the media, including
newspapers and magazines, resulting in the violation of the privacy of such of information
and permission granted even to researchersto get access only to the information about the
detail s other than the personal information.

There is a need of making a provision which alows the concerned Court to treat the
violation of the Guidelines asits own contempt and initiate action and slap punishment for
the same. Even though the Constitution has provided for the right to privacy, still no legal
provisions have been made so far which specify the circumstances in which protection
should be granted to the privacy of the people belonging to some specific classesincluding
the victim women, children or HIV/AIDS infected persons and also describe the
circumstanceswheretheir persona information may be disclosed. Comprehensive provisions
are yet to be made to address al this. Taking into consideration the above mentioned
matter, a directive order has been issued to the respondent Prime Minister and the Office
of the Council of Ministers as well as the Ministry of Law, Justice and Parliamentary
Management to make alaw including the above mentioned provisions which describe the
rights and duties of the concerned parties and maintain the level of privacy as prescribed
(by the law) in some special type of lawsuits in which victim women or children or HIV/
AIDSinfected personsareinvolved asaparty to the caseright from thetime of registration
of the casein the police office or itsdirect registration in alaw Court or in other bodiestill
disposal of the case or evenin asituation following the disposal of that case. And, therefore,
thisorder ishereby issued to the aforesaid respondentsto comply with and cause compliance
with the Guidelines attached herewith pending the enactment of such a provision. The
office of the Registrar of this Court isdirected through this order to write to the concerned
Courts, bodies and offices for its implementation and also to discharge the function of
necessary monitoring and coordination.

Finaly, thisBenchwantsto extend itsthanksto Under Secretary TikaRam Acharya, Secretary
to the Judicia Council, Prakash Kumar Dhunganaand Deputy Registrar of this Court Bipul
Neupane for providing research oriented assistance in connection with the work

related to this order. A copy of The Procedural Guidelines for Protecting the Privacy of
the Parties in the Proceedings of Special Types of Cases, 2064 (2007), having six
pages and issued today by this Bench, is attached herewith.

g/d
Kalyan Shrestha
Justice
| concur with the aforesaid verdict.
s/d
Khil Raj Regmi
Justice

Done on day 10th of the month of Poush, 2064 ( Dec. 25, 2007).
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Attachment

Procedural Guidelines for Protecting the Privacy of the
Parties in the Proceedings of Special
Types of Cases 2064 (2007)

Preamble:
Even though the Interim Constitution of Nepal, 2007 has, by including theright to privacy
under the Fundamental Rights, also guaranteed the right to judicial remedy, since, for the
want of a definite legal provision for its protection, it has been redlized that the persons
infected with HIV/AIDSin the event of such infection, the women in the event of violence
committed agai nst them and the children in the event of getting involved in conflict with the
law are experiencing obstacles in seeking remedy against injustice or getting access to
justice, and sincethey are also encountering additional crisisand inconvenienceinlivinga
life of self dignity dueto thefailure in providing protection to their personal introductory
information in Course of the proceedings of law suitsranging from their investigationto the
implementation of the decisionsand a so during the period ensuing thereafter; and asit has
been decided by this Court to issue, by exercising the inherent power of this Court under
the power granted by Article 107(2) of the Interim Constitution of Nepal, 2007, an order to
the Government of Nepa to makelegal provisionsincluding a so the procedurefor protecting
the privacy of the people bel onging to such classes, these Guidelinesfor protecting theright
to privacy, which shall be applicableto every stage of the proceedings of the above mentioned
cases of special types, are hereby issued, pending the enactment of such alaw, with aview
to imparting full justice and providing a suita ble remedy for the protection of theright to
privacy.
1. Short Title and Commencement: -

(1) Thetitle of these Guidelines shall be“ The Procedural Guidelinesfor Protecting

the Privacy of the Parties in the Proceedings of Special Types of Cases,
2064 (2007).
(2) These Guidelines shall come into effect after thirty days from the date of today.

2. Definition:
Unless the subject matter or context requires otherwise, in these Guidelines :

(a) ‘Lawsuit’ means, for the purpose of these Guidelines, the following types of cases
specified by the concerned official after making adecision on protecting the privacy
of the personal introductory information:-

(1) thecriminal cases, requiring protection of privacy on the basis of the nature of the
case and the impact that they can leave on the victims, having women as victims
and including rape, abortion, sexual abuse, transactionsin human beings, trafficking
in human beings, incest and violence against women;

(2) the crimina cases having children as a party and tried by a juvenile Court or
JuvenileBench;
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(3) thecasesrelated to HIV/AIDS affected or infected personswhere such information
has been disclosed;

(b) ‘ Personal introductory information’ shall signify,

(2) all therelated description regarding disclosure of theidentity including name, family
title, address, etc. of the victim women in the context of the cases mentioned in sub
clause (1) of clause (A);

(2) all therelated description regarding disclosure of theidentity including name, family
title, address etc. of the children who are involved as a party in the context of the
cases mentioned in sub clause (2) of clause (A);

(3) dl therdated information regarding disclosure of theidentity of the personsaffected
or infected with HIV/AIDS in the context of the cases mentioned in sub clause (3)
of clause (A).

(c) ‘The Concerned Official’ shall signify the District Judge in the context of the
Digtrict Courts, the Registrar of the concerned Court inthe context of the Appellate
Courts and the Supreme Court and the Officer-in-charge of the concerned office
in the context of other bodies or offices.

3. Personal Introductory Information not to be Disclosed:

(1) All the bodies including the investigating body, the body trying the case and the
verdictimplementing body shall haveto protect the privacy of the persons appearing
asaparty to the casesmentioned in Section 2in course of all the activitiesconducted
right from thefiling of the complaint to investigation, prosecution, trial, delivery of
verdict, implementation of verdict and even during the period following the
implementation of theverdict.

(2) Theprivacy of the personal introductory information, not disclosed asmentioned in
Clause(1), shall haveto beprotectedin all conditionsincluding thelawsuit, rejoinder,
complaint, petition, report, appeal, decision or any public publication to be made by
the Court or any other body.

(3) The concerned person cannot be compelled to disclose theintroductory information
kept secret in accordance with clause (1).

(4) Nobody, including any party or his/her counsel, expert, witness, judge or employee,
who appears at any stage of the legal proceedings and comes to know about the
personal introductory information kept secret, shall disclose to anybody the
information thus kept secret.

(5) The information kept secret according to these Guidelines shall not be disclosed
even after the disposal of the case.

4. Disclosure of Private Personal Information:-
Permission may be granted for the disclosure of the personal introductory information,
kept secret, to the extent considered necessary in the following circumstances:
(1) if theofficial responsiblefor maintaining secrecy deemsit legally fit for disclosure
and grants permission accordingly;
(2) if it looks necessary for the protection of fair judicial hearing; and
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(3) if the person, whose personal introductory information hasto be kept secret, presents
a written application stating that maintaining privacy of such information is no
more essential.

5. Procedure for Maintaining Privacy:-

(1) The personal introductory information kept secret in accordance with Section 3
must be recorded on a separate page and sealed in an envelope, and a separate
introductory name or number or indication mark must be given to indicate the
information kept private and that must be certified by the concerned authority.

(2) If the privacy of any document or evidence needs to be protected for the sake of
maintaining secrecy of the personal introductory information it must be sealed and
its details mentioned on a separate sheet of paper and attached to the case file.

(3) For the sake of protecting the privacy of theinformation kept secret, the concerned
court or office must make arrangements for creating a separate roster of such
casefiles, giving indication marks and preserving the records.

(4) If any person requests for protecting the privacy of his/her personal introductory
information, it shall be as decided by the concerned official whether or not to
protect the privacy as requested. In case the personal information is to be kept
secret as requested in any case, the reasons justifying such a decision must be
mentioned in awritten form.

6. Introduction: -

(1) Notwithstanding the presence of a person, whaose introductory information has
been kept secret in course of investigation or proceedings of the case, theintroductory
mattersrelating to him/her shall be mentioned only by the name, number or indication
mark assigned to him/her. His’/her signature, too, shall have to be made by that
very symbol, name, number or indication mark.

(2) The person whose personal introductory information has been kept secret in
accordance with these Guidelines must be given an identity card mentioning his
symbol, name, number or indication mark.

7. Summons, Notice and Correspondence:-

Whileissuing any summons, subpoenaor noticeto or corresponding with the persons,
whoseintroductory information has been kept secret, it must be executed by using his/
her symbol, name, number or indication mark. If theother party asksfor officid introduction
regarding suchinformation, theinformation shall haveto be given by opening theseded
particularsafter making arrangementsfor preventing unnecessary disclosureof thepersond
introductory information thuskept secret, and after the completion of thework it must be
resealed.

8. Restriction on Publication of Information:-
The information relating to the identity of a person kept secret in accordance with these
Guidelines must not be brought to light or disseminated by any means.
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9.Violation of Privacy to be Punishable:-

(2) If, in contravention of these Guidelines, anyone disclosesthe name and information
regarding someone, whoseintroductory information has been kept secret, resulting
in the revelation of his’her real identity, such a person shall be considered to have
violated an order of the Court and shall be subjected to the contempt of the Court
proceedings.

(2) No personal introductory information or information kept secret, which comesto
the knowledge of any employee during the proceedings of the camera Court, shall
be disclosed to any third party outside the camera Court. If any act is done in
contravention of thisprovision, departmental disciplinary action also may betaken
in addition to the action to be taken pursuant to clause (1).

10. Authority Designated for Entertaining Complaints:-

If acomplaint isto be filed seeking action against any employee for the violation of these
Guidelines, the complaint must be filed before the concerned officer-in-charge in case of
an employee and before the concerned authority of asuperior level in case of an officer-in-
charge. Any complaint filed in this manner must be disposed within seven days.

11. Compliance with the Guidelines:
It is the duty of the concerned office, Court and all concerned to comply with these
Guidelines.

12. Provisions Regarding Implementation of the Guidelines:-

(2) These Guidelinesmust be disseminated by means of public mediafor theknowledge
of the common people.

(2) These Guidelines must be displayed on the notice board of the Courts of all levels,
police offices and the government attorney offices.

(3) If any impediment arisesin theimplementation of these Guidelines, the concerned
official shall remove theimpediment by adopting an appropriate method. But if the
concerned official cannot remove that impediment, the Supreme Court shall settle
the issue by removing the impediment on areport submitted beforeit.

(4) The provisions contained in these Guidelines must be followed in the proceedings
to be undertaken henceforth including in those caseswhich are currently in progress.

13. Existing Law to Prevail:

The matters other than those provided in these Guidelines shall be dealt with in accordance
with the existing law.
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